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An Antiquated Statute 


Charles E. Hughes, in his address before the New York State Bar 
Association, states the New York Evening Mail, “pleaded for legislation 
that would set business free. He wants the Sherman Law abrogated, 
and he wants us to turn to regulating, and to stop destroying, the great 
business units that arise as a process of our economic development, 
and which must continue to arise if we are to have real economy of 
production, and if we are to be able to meet the competition of for- 
eign nations which permit this sort of integrated business units. He said: 

** ‘Now that we have a real fight on our hands, demanding the organi- 
zation and direction of all our resources of men and things, can we not 
learn to distinguish the real evils from thé bogies of the imagination? 
I hope that the days devoted to the application of the uncertainties of 
such statutes as the Sherman Act are numbered. May we not hope 
for a better appreciation and a more precise definition of wrongs? 

***What an absurdity it is to find that the very co-operation which the 
nation finds necessary for its own economic salvation under the state 
of war it pronounced a crime in time of peace! Let our legislators 
free our statute books of cant. . . . May we hope that through 
this war we may learn how to regulate and not destroy, how to open the 
door to American enterprise here and abroad under rules of public 
protection which can be known in advance and of which reason can 
approve.’ 

“The government during this war’ continues the Mail, “has shown 
itself capable of great tasks. Shall it admit itself incapable of controlling 
the great industrial units into which modern business naturally falls? 
Must we cripple or dismember our business organizations because we 
fear that we cannot control them?” 

Justice Hughes, states the New York Evening Post, “faces the future 
of our society and our government, after the war comes to an end, 
and bids his fellows hope. He is under no illusion about what has 
happened or what will follow. He sees the old American individ- 
ualism left high and dry. Collective action, centralized governmental 
power, will reign in this country with a sway undreamed of in our 
philosophy hitherto. Old statutes based on theories now marked for 
death will be thrown away. Even the Sherman Law, which Mr. Hughes 
as judge has upheld and enforced, he now perceives to be on its way 
to the discard. Legislatures and Congress, he declares, will have to 
clear the statute books of cant. By this he must mean that they will 
have to make the laws dealing with business square with the facts of 
business. Yet in all the coming reconstruction and adjustments, Mr. 
Hughes does not doubt that democracy will continue to intrench itself 
in reverence for law, and will still cherish incorruptible judges and 
courts as the guardians of the fundamental rights of the citizen and of 
the welfare of society.” 

It is stated that all anti-trust suits pending before the Supreme Court 
have been postponed at the request of the attorney general. The 
main reason for this action is said to be that, in case the government 
should be successful in the litigation, the several companies involved 
will be compelled to. dissolve into their constituent parts, and that an 
undesirable disruption will occur in the nation’s business. 

This reason will apply no less forcibly when the war is over than 
it does now. At that time the whole world will be engaged in a process 
of commercial readjustment, the difficulties ef which would be enhanced 
by breaking up great industrial concerns into competing units. 

Congressional action, based upon the theory that what is good policy 
for a nation at war may be good policy for a nation at peace, is not 
improbable. 
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The War and the State 


TLTh 


BY WAYNE C. WILLIAMS 


T IS a commonplace 
of our speech and 
thought that the 
war is making great 
changes in all the 
nations; but the 
greatest changes are 
coming in govern- 
ment, not only as to 

where the sovereign powers of govern- 
ment shall be lodged or in the populariz- 
ing of autocratic governments, but espe- 
cially in the extension of governmental 
functions and the broadened supervision 
and control by government of the do- 
main of private industry. 

A: semisocialistic state is an accom- 
plished fact in nearly every great coun- 
try now at war. Why has the war 
brought this extension of the functions 
of the state? Because war sternly de- 
mands efficiency and immediate results, 
and these can come only through the ex- 
ercise of immense powers in the hands 
of government officials, and by extending 
these powers into new fields. It has long 
been admitted that government is so- 
ciety’s organization through which it 
speaks and acts in the common interest ; 
the government is the only organ repre- 
senting all the people. The only ques- 
tions remaining, therefore, are, In what 
manner and through what sort of bodies 
will this central voice speak and act? 

Is this present widening of the area of 
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state control a mere phenomenon of war, 
or is it a radical change in the relations 
of the government and the individual? 
If, in a crisis like that produced by the 
war, these new powers are necessary to 
government, will not the people demand 
that they be retained when war is ended? 
If it is a good thing for the public wel- 
fare to fix the price of fuel and food by 
government edict in war time, why not 
in peace time? These questions must be 
answered. They will be. Not, perhaps, 
as any one school of political thinkers or 
prophets wants them to be answered, but 
with very definite precision will that 
answer be written in the moving current 
of events that is now carrying along the 
peoples of the world, hurrying them into 
new modes of thought and action almost 
before they are aware of it. The na- 
tions of the world will never go back to 
the place where they were when the war 
began. That is the answer to the ques- 
tion. They may go part way back, some 
of them will recede farther than others, 
but none will go back to original condi- 
tions; for the conditions out of which 
the new time will come are being forced 
on the white-hot anvil of war, and ham- 
mered with resounding strokes upon the 
armor of the nations. No nation is go- 
ing into complete state socialism, but 
strides in that direction will have been 
taken that will never be retraced. There 
will be reaction, after the war; this is 
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the inevitable tendency of any movement 
in any direction; it is a part of human 
psychology and especially of mass psy- 
chology to swing from one extreme to 
the other, but landmarks are being made 
that no tide of reaction will ever efface. 
The war alone did not produce this 
movement toward widened state control. 
It takes a far wider range than the events 
and dates of the past three years can give 
it. It has come for the same reason that 
parliaments took the place of kings, and 
direct legislation is supplanting and sup- 
plementing parliaments; that govern- 
ment takes over practical control of rail- 
roads and wireless telegraphs in war 
time. It is part of the movement of the 
people to use their only weapon—gov- 
ernment—to curb corporate power and 
to restrict business and profits in definite 
limits so that the mass of mankind may 
enjoy the material benefits and blessings 
of life. The old powers of government 
proved insufficient. Government by law- 
suit would fail in this present war. The 


mischief would be done before peace 
could be declared. 

The ultraconservative is frightened; 
he laments the passing of so many new 


laws, the growth of commissions and 
bureaus, and begs for the old policy of 
letting business alone. But business will 
not and cannot be let alone so long as it 
is business and especially big business. 
The magnitude of business operations, 
the swift rush of events in war time, the 
imperative demand for an almost auto- 
cratic efficiency in government, the needs 
of the people in being protected 
against actual scarcity of food and 
fuel,—all unite to silence those who ask 
that business be left alone. Society is 
on the march, and it will not listen to 
those whose first thought is profits, and 
not service. 

Is there then no end to the extension 
of governmental activity? A fair ques- 
tion which the conservative has a right 
to have answered. We may not look 
forward to a steady increase of bureaus 
and commissions until the whole domain 
of private industry is brought under gov- 
ernmental supervision. Far from it. 
Not only must there and will there be 
found limits to the spread of state con- 
trol, but there must even be a limit to 
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the speed with which state functions in- 
crease and develop. Otherwise, the po- 
litical processes will become congested 
and the state will out-function itself. 
Too great speed would result in “poli- 
tical overstrain,” to borrow a nice phrase 
from a standard political writer. 

How shall we measure the rate of 
progress then, and the direction which 
that progress in state control shall take? 
There is no other standard but the wel- 
fare of the people. The test is, Does 
there exist in our nation or in any na- 
tion, a collective group of men or even a 
single man in a given industry who may 
exercise a power of combination and pri- 
vate control that will injure the people? 
If so, that power and those men will 
sooner or later be brought under the su- 
pervision and control of the power of 
government. There is no private interest 
above the collective interest of all the 
people; all must be subject to the will 
of the people through their government. 
We all hold our lives, our property, and 
our labor subject to the common welfare 
and obedient to its demands. This is the 
precise point where the whole struggle 
over collectivism and individualism cen- 
ters. 

But what is the common welfare? 
This question opens an unfolding pano- 
rama; public welfare is a variable quan- 
tity and escapes final definition. Because 
men differ over what the public welfare 
really is, we have political parties and 
conflicting issues. Here is where the 
war has proved a deciding influence in 
the movement toward wider state con- 
trol; the stern voice of war heeds no 
questions. There can be no difference 
of opinion in this critical hour over what 
the public welfare demands. Not a voice 
can successfully be raised against the 
present wide powers confided to govern- 
ment bureaus and commissions. 

This brings us to the most striking 
fact about the influence of the war upon 
the growth of governmental powers. 
These powers are being exercised 
through administrative bureaus and com- 
missions. We have entered upon an era 
of the operation of administrative com- 
missions that will profoundly modify 
business practices and political concep- 
tions. The commission method of admin- 
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istering much of the activities of govern- 
ment has come to stay. In the past three 
years alone more than sixty-five new 
commissions have been created in the 
state and Federal governments. They 
administer workmen’s compensation 
laws or some other form of social insur- 
ance, food and price fixing, tariff, ship- 
ping, marine insurance, labor adjust- 
ments, and touch nearly every phase of 
our complex industrial life. This in- 
crease in commissions is not a fungus 
growth,—not a mere artificiality of the 
times. It is the result of an imperative 
need arising out of the emergencies of 
war and resulting from the particular in- 
dustrial conditions upon which the gov- 
ernment must act. The questions that 
confront the government touch nearly 
every phase of our lives. What is a fair 
price for a commodity? How many in- 
dustries are engaged in it? What fac- 
tors enter into the cost of its production? 
What is a fair wage for labor? What 
amount should a shipper pay for carry- 
ing his goods to a given point? What 
amount of compensation shall a work- 
ingman have in a given instance? Was 


he injured within the scope of the law 
providing for this form of social insur- 
ance? Is the middleman taking too large 


a profit? Shall a railroad be permitted 
to route freight by a certain line? Must 
food be carried before fuel? 

The answer to these questions cannot 
be left to chance or hazard or individual 
arrangements to suit the convenience or 
profits of individual business men. The 
government must and is answering these 
questions. How can it answer them? 
The executive cannot answer them. That 
would be a physical and mental impossi- 
bility. The legislature manifestly can- 
not answer them. It is not empowered 
or constituted to answer them. It has no 
machinery to do so. It is not always in 
session. The courts cannot answer them. 
They lack the power, the scope, the juris- 
diction, the machinery. They answer 
some of them, but only when a “case” is 
presented, and then lawyers debate for 
years over what the answer really was, 
and whether it will fit some new state 
of facts. 

Only an administrative commission or 
bureau can deal with such situations and 
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answer such questions. We may there- 
fore study with profit the nature and 
mode of operation of the modern govern- 
mental commission. 

The commission is primarily an ad- 
ministrative body. It exercises quasi 
legislative, executive, and judicial pow- 
ers in varying degrees, and in perform- 
ing different sets of powers in varying 
degrees, but it is essentially an adminis- 
trative body. This arises from the na- 
ture of the questions indicated above, 
which government must decide. There 
is but one way for government to func- 
tion, logically and naturally, in meeting 
such questions, and that is by doing three 
very natural and proper things, viz.: (a) 
Ascertain the facts surrounding the 
point; (b) make a rule to fit the facts; 
(c) apply the rule to the concrete case. 
The commission thus becomes the active, ° 
functioning organ which transmits and 
applies the powers of the state to human 
affairs, and does it at the point where the 
state necessarily touches business. The 
commission is the applied end of govern- 
ment. This makes it an arm of the exec- 
utive branch, rather than of the other 
two co-ordinate branches of government. 

The mode of operation of a commis- 
sion is indicated by the nature of the 
questions with which it has to deal, and 
is to hear the facts, determine the rule 
which must apply, and then apply it. 
The legislature cannot determine what is 
a reasonable rate in a given case, at least 
it cannot do so as a quasi judicial body 
could determine such a fact. The legis- 
lature does not know the facts, has no 
adequate means of ascertaining what the 
facts are. The executive cannot exercise 
such quasi judicial powers. The courts 
have often and do now exercise such 
powers in a limited sense, but they are 
limited to an actual controversy; their 
field of jurisdiction is often so limited 
that they cannot grapple with a practical 
situation in a practical way; courts are 
limited to certain specific technical modes 
of action, and they have before them at 
all times a vast volume of purely private 
litigation. Further, they lack the power 
of anticipating situations that threaten to 
arise, except in the use of the mandatory 
injunction, which is here again a strict- 
ly technical field, and they must in all 
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cases limit their decisions to the facts of 
the particular case before them. They 
cannot prescribe a rule for the future 
guidance of business in all sorts of cases. 
Considerations of this sort lead us to 
the licensing power of bureaus. This is 
one of the most important and valuable 
powers ever confided to administrative 
commissions. It is the key to nearly the 
whole administrative system. By the 
exercise of the license power the bureau 
may, in advance, prescribe the rule on 
which the insurance carrier or company 
or the food speculator may do business 
and operate. He cannot plead ignorance 
of law or conflicting opinions of differ- 
ent jurisdictions; the rules of the game 
are all laid down for him in advance. 
He need only procure the license and 
follow the rules. Wide liberty of action 
is still left to him. Under the licensing 
power stock issues may be controlled, 
the absolute right to exist as a going 
concern is controlled; the business prac- 
tices may be controlled; and the rates for 
service may be fixed. The commission 
is flexible enough to meet and master 
every concrete situation. It hears the 


evidence to get the facts on a particular 


matter (acting judicially), and follows 
this by fixing the rule (acting legislative- 
ly), and then applies the rule, and sees 
to it that the party before it follows that 
rule (acting administratively). 

The commission thus tends to become 
a body of specialized experts, as it ought 
to be. It becomes master of the facts in 
its particular sphere of government, and 
can supply those facts to any other de- 
partment or to any citizen. It is the self- 
conscious organ of society on the partic- 
ular thing given to its care, functioning 
for society on that matter. 

The administrative commission has 
certain other valuable characteristics in 
its mode of operation. The Commission 
is less technical and formal than a court. 
Its rules are not so rigid as court rules, 
and its proceedings embrace far more of 
informality, conducing to speed and em- 
bodying good sense and plain dealing in 
all matters that come before such admin- 
istrative bodies. 

The commission may delegate a por- 
tion of its powers to subordinates who 
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may exercise its functions. Courts do 
this in a more limited and technical way, 
but not with the freedom and power 
which a commission may exercise. The 
commission makes and administers rules 
for its own procedure and guidance, and 
may fix penalties for the violation of its 
rules and orders. This is a valuable 
power, quasi judicial in its nature. 

Finally, in contemplating the danger- 
ous or bureaucratic tendencies of such 
boards and commissions, we find that 
our administrative law and the substan- 
tive law controlling the operation of such 
boards is ample to properly limit and 
check such bodies in any arbitrary exer- 
cise of their powers. 

Among the limitations are these: 

First, the liberal spirit of our free in- 
stitutions in which democratic habits of 
thought and action are the very breath 
and life of the people. Freedom of the 
press, frequency of elections, and pub- 
licity in all affairs of government, are all 
products of those free institutions, which 
mark the crowning achievements of 
democracy in all the earth. 

Second, the existence and powers of 
our courts, with their right of control 
over every human and property right, 
and their duty to give every man his day 
in court under the due process clauses 
of the state and Federal Constitutions. 
They exercise a superintending and su- 
pervisory power over commissions, keep- 
ing each in its proper orbit. 

Third, the legislative power to over- 
ride the commission or modify its pow- 
ers. 

Fourth, the right of the executive or 
appointing power to supervise his sub- 
ordinates and departments, and his offi- 
cial and personal responsibility to choose 
expert and competent men. 

With our American standards of pub- 
lic life and service, we may confidently 
expect government to grow into its new 
functions in harmony with our ideals 
and institutions and the historic Ameri- 
can traditions that are at once our guide 
and inspiration. 
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BY ISAAC GOLDBERG 


OT least among the 
secondary _ by-prod- 
ucts of the great war 
has been the renewed 
interest in the works 

_of noted men of the 
past. Such cataclys- 
mic epochs as_ that 
through which we are 

now passing inevitably lead to an attempt 
to readjust ourselves to a changing world, 
and together with our attempt at read- 
justment comes a refashioning, so to 
speak, of our intellectual possessions. 
Much that but yesterday was contempor- 
ary of a sudden turns old, while, on the 
other hand, much that we had begun to 
associate with the past looms up with a 
new significance for the trials of the day. 
One thinks of how Nietszche (a product, 
rather than a cause, of Prussianized 
thought) was in the early days accused 
of being the spirit behind the Kaiser. 
More recently the Italians have discov- 
ered new meanings in Machiavelli, while 
the French have been writing of the 
modernity of such figures as Bossuet and 
Hugo. And now, in a late number of 
one of the leading French periodicals 
comes a most interesting and timely study 
on Rousseau and War which reveals the 
ever-young Jean Jacques not only as one 
of our contemporaries, but as being still, 
with reference to the happenings of to- 
day, in the future. The great are always 
contemporary ; if one were asked to de- 
fine greatness in terms of a paradox he 
might reply eternal contemporaneity. 


Rousseau v. Hobbes. 


Rousseau was the great versus—al- 
ways arguing against somebody or other. 
And, in so far as his ideas upon war are 
concerned, M. Georges Beaulavon‘ tells 
us, the object of his bitter attacks were 
the philosopher Hobbes, apologist of 
despotism, and his encyclopedist disciples. 

“The fundamental idea of Hobbes is 
that war has its roots and its principle 


in man’s very nature. A _ thousand 
causes, physical and psychological, call 
it forth from its original, primitive state. 
Homo homini lupus. By nature man is 
brought to fear and hate, and, wishing 
to possess the same things as his neigh- 
bor, he becomes the latter’s enemy. The 
natural state is therefore that of a war 
of all against all. But happily, 
opposed to nature, which would destroy 
the lamentable human species, is society, 
which saves and deifies that species. 
; To nature, then, belongs the first 
responsibility of war, and to society the 
honor of all progress towards peace.” 

It needs but a superficial acquaintance 
with Rousseau’s ideas to see that the 
foregoing thesis would rub his philosoph- 
ical fur the wrong way. He was not a 
pacifist by nature; he had been brought 
up by Plutarch, and had instinctively pre- 
ferred Sparta to Athens, placing Rome 
above both because of its military power, 
as well as the excellence of its laws. All 
the pages of his Contract Social, recalls 
Beaulavon, while breathing a love of 
peace reveal the most masculine pride 
and courage. As to war, Rousseau had 
evolved a new theory, which, in his vari- 
ous works, he sketches rather than de- 
velops. The chief points in this theory 
are indicated in the Social Contract, as 
well as in certain important manuscript 
fragments which were lately published 
in France. 

Hobbes’s views seem like a deliberate 
topsy-turvying of the Roussellian doc- 
trines. The tormer disfigures human 
nature, despises liberty, glorifies prog- 
ress. To Rousseau this inversion of his 
pet notions looked like a pretty danger- 
ous piece of business, and he flew full tilt 
against the philosophic structure. “The 
error of Hobbes and of the philosphers 
lies in confusing natural man with the 
men whom they have before their eyes, 
and in transporting into one system a be- 
ing that can exist only in another. 
Hobbes does not pursue his analysis far 
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enough,” objects the Frenchman; “if 
we thrust aside those factors which have 
been contributed by civilization itself, 
we cannot find, either in the nature of 
things or in human nature, anything that 
can explain war.” 


Where War Comes From. 


As to homo ho- 
mini lu>us (man is 
a wolf unto his fel- 
low men) Rous- 
seau finds that the 
Plautine satiric 
gibe at man’s inhu- 
manity to man is 
most wrongly used 
by Hobbes to char- 
acterize primitive 
human nature. As 
a piece of pro- 
found observation 
by a great Latin 
playwright the say- 
ing is acceptable, 


but to erect it into 
a philosophic sys- 
tem is going too 


far. Even the wolf 
himself, notes 
Rousseau. very 
cleverly, is a wolf 
only to the lamb, 
and not to his fel- 
low wolves. Out- 
side of exceptional 
struggles, which 
are readily  ex- 
plained by love or hunger, all beings 
of the same species live naturally in 
peace. Must man alone be accorded 
the degrading distinction of escaping 
from this law of nature? No. Man is 
naturally peaceful and even timid. For 
the origin of war we must come forward 
to the highly developed social stage. It 
is society which, far from having de- 
stroyed war, has engendered it, main- 
tained it, and perfected it. “There is no 
war between men; there is war only be- 
tween states.” And when men unite into 
a state the product is something far dif- 
ferent than a mere combination of men. 
A vast impersonal power is born of the 
union, a power possessing its own laws 
and even its own nature. The state, from 


From “Great Jurists of the World.” 
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the very force of things, assembles in 
itself all the attributes lacking to the 
individual ; it joins to independence and 
power the constancy of needs and the vio- 
lence of passions, so that between states 
war is natural and inevitable. Since it is 
inseparable from society, war is thus a 
part of progress. Is it, then, an incur- 
able curse? Be- 
fore answering 
this question—one 
that is to-day up- 
permost in the 
minds of all coun- 
tries — Rousseau 
proceeds to deduce 
from his main ar- 
gument important, 
and at times start- 
ling, considera- 
tions. 


Rousseau sv. 
Grotius. 


If Hobbes is the 
apologist of despo- 
tism, Grotius may 
be called the apol- 
ogist of slavery. 
For more than a 
century his book, 
“Le Droit de la 
Guerre et de la 
Paix,” had held its 
position as an au- 
thority. Authority 
was the least of 
things to intim- 
idate Jean Jacques. Grotius, seeing in 
war a mere conflict between men, natur- 
ally arrives at a theory which justifies 
the greatest power to the victor. The 
immediate purpose of the war is to kill 
the enemy; if the victor is pleased to 
allow his captive to live, then at least, 
having had the right to deprive him of 
that life, he is entitled to deprive him of 
his liberty and make a slave of him. 
Similarly, the victor may become a des- 
pot. It would seem, then, that Grotius 
was a Treitschke of his day. 

Rousseau’s reply to Grotius is modern 
enough to compel attention somewhat at 
length. War, he answers, as in the case 
of Hobbes, is an affair not between man 
and man, but between state and state. 
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There may be, between man and man, 
private quarrels, vendettas, and so on, 
but this is not warfare, and cannot create 
or confirm any so-called rights. . . 
So, too, the private wars of the Middle 
Ages were to Rousseau only transient 
abuses of the absurd feudal government. 
‘*Whether one 
imagines men liy- 
ing independently 
and under natural 
laws, or policed 
under civil law, 
war is inconceiv- 
able among them. 
Even when the 
state apprehends 
and punishes a 
murderer, it does 
not wage war 
against him. If 
any sense is to be 
given to the name 
‘war, and = any 
rights to be de- 
duced from it, that 
name must be re- 
served for the con- 
flicts between 
states, when one 
believes it neces- 
sary to its interest, 
and the other to its 
safety, to employ 
their forces in de- 
stroying one an- 
other. A state is 
not a man, nor a group of men, still less a 
crowd, a state is a moral being 

which can have as enemy only another 
such moral being, essentially resembling 
ig 


From 


Anticipating President Wilson. 


War, then, explains Beaulavon, accord- 
ing to Rousseau’s theory, puts into play 
interests and forces entirely different 
from the particular interests and forces 
of the individual. The individual, 
such, counts for nothing in such conflicts. 
When Athens struggles against Sparta, 
or Rome against Carthage, their object is 
to assure their existence as states, or to 
conquer world power, and certainly not 
to kill a less or greater number of in- 
dividual human beings. 


“Great Jurists of the World.” 
By permission of Little, Brown & Co. 
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“Individuals are enemies only acci- 
dentally, not as men, nor even as citi- 
zens, but as soldiers; not as members of 
their country, but as its defenders.” 
Raise this thought to a higher power and 
you come to the declaration of President 
Wilson that the United States is not 
fighting the people 
of Germany, but 
the German autoc- 
racy. This be- 
comes all the clear- 
er in the light of 
Rousseau’s next 
point: “You may 
kill the state with- 
out killing a single 
one of its mem- 
bers,” for the state 
is destroyed, no 
matter how, if it 
loses its sover- 
eignty. So that ‘ 
is the relations of 
things, rather than 
of men, which con- 
stitute war.” The 
question thus sim- 
plified, it becomes 
easy to discover 
the. rules’ which 
War presupposes, 
the rights which it 
justifies. Since it 
is an act of sov- 
ereignty, power 
against power, it 
requires at the beginning, as at the end, 
a manifest declaration of the national 
will. 

“T could easily show” (says Rousseau) 
“that the state of war can result only 
from the free consent of the belligerent 
parties ; that if one side wishes to attack 
and the other is unwilling to defend it- 
self, the result is not a state of war, but 
one of violence and aggression; that the 
state of war having been agreed upon by 
the free will of the parties, a similar free 
and mutual consent is just as necessary to 
the re-establishment of peace, and that 
unless one of the two adversaries is an- 
nihilated, the war can come to an end 
only when both sides freely declare that 
they renounce it.” 
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When to Kill, and When Not. 


Far from seeing in such war the right 
to enslave the conquered, Rousseau as- 
serts that the latter may be killed only 
while they bear hostile arms, “but the 
moment that they stop and surrender, 
thus ceasing to be enemies or instru- 
ments of the en- 
emy, they become 
once more simply 
men and no longer 
subject to be de- 
prived of their 
lives.” So that 
victory, far from 
establishing an un- 
limited right over 
the lives and prop- 
erty of the con- 
quered, actually 
imposes a self-re- 
straint. The vic- 
torious state itself 
was not waging 
war against any in- 
dividuals; _ there- 
fore the massacre 
of prisoners or of 
wounded, slavery 
and pillage, are 
nothing but brig- 
andage, unworthy 
of the name of 
war. “Rousseau, 
then, perceived 
that true war, and, 
if I may say so, 
war worthy of the name, had not only its 
laws which are derived from the nature 
of things, but also its greatness and even 
its justice,” writes Beaulavon, summar- 
izing this part of his subject. “Founded 
upon a necessity which reason must rec- 
ognize it will be possible for it to 
found respectable obligations. There is 
such a thing as a legitimate code of war, 
of honorable war, which Rousseau cer- 
tainly did not pretend to write in its en- 
tirety, but of which he sketched, with as 
great firmness as nobility, the principle 
essentials.” 


The Way Out. 


If Rousseau’s theory led only to the 
confirmation of a black pessimism which 
it is easy to feel in years such as these, 
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it would be a small service to rehearse 
his gloom. But he, like us, looks to the 
future. And what he saw one hundred 
and fifty years ago is further than many 
can see to-day. 

“The first thing I notice” (says Rous- 
seau) “in considering the position of the 
human species, is a 
manifest contradic- 
tion in its constitu- 
tion, which renders 
it ever vacillating. 
As man to man we 
live in a civil state, 
submitted to laws; 
as people to peo- 
ple, each one en- 
joys his natural 
liberty; all of 
which renders our 
situation at bottom 
worse than if these 
distinctions were 
not known. For, 
living at the same 
time in a social or- 
der and under the 
laws of nature we 
are subject to the 
inconveniences of 
the one and the 
other without find- 
ing the security of 
either.” The great 
problem, then, is 
to do away with 
these contradictions. But how? To go 
back to the primitive, natural life was 
chimerical, even to Jean Jacques himself. 
Civilized man is here to stay. Willy-nilly 
he must seek his salvation under the 
forms of society. One hope alone re- 
mains,—for man to harmonize civilized 
society with the laws of nature. If man 
can live in peace with man, through mu- 
tual understanding and agreement, why 
not state with state’ likewise? 

It is here that Rousseau, both .in the 
Social Contract and in his manuscripts, 
becomes vague. The undertaking be- 
comes to him an objet trop vaste. “It re- 
solves itself into nothing less than a 
peaceful organization of international re- 
lations.” 
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Rousseau'’s “League of Nations.” 


“How bring about between states that 
same peaceful order which each state, 
thanks to law, assures to its own citi- 
zens?” asks Beaulavon, elucidating Rous- 
seau. “The particular people which 
could undertake this task and fulfil it 
would be the master of the world and 
would force the purchase of peace at 
the price of servitude. It is necessary, 
then, to find in the states themselves, 
through their co-operation, the power and 
the will capable of imposing peace up- 
on all without destroying the liberty of 
any. A confederation of peoples, elastic 
enough to leave the sovereignty of each 
state unimpaired, firm enough to consti- 
tute an effective coercive power, volun- 
tarily entered into by all, to be freely 
obeyed and to command respect,—this 
is the ideal formula which alone satisfies 
the conditions of the question. 

“But how realize this miracle? Rous- 
seau, who had criticized most perspica- 
ciously the books of the Abbé de Saint- 
Pierre, saw better than any other the 
chimera of the plan for perpetual peace. 
There is nothing to hope, he declared, in 
the condition of modern Europe, from 
nations corrupted by their traditions and 
their manners as well as by their evil 
institutions. Nevertheless such a confed- 
eration might possibly be realized among 
small states such as Geneva, Corsica. 

Every time Rousseau despairs of 
the realization of his political views 

he takes refuge in this picture of 
a future of small republics.” 


A Fighting Pacifist. 


When Rousseau, a century and a half 
ago, founded his doctrine of social de- 
mocracy, he united it from the first, to a 
pacificism, so to speak, which excluded 
all cowardice, condemned all cruelty, and 
prevented all illusions. 

When, in “Emile,” the teacher is in- 
structing his pupil on such matters, he 
says to his charge, “Are not tyranny and 
war the greatest scourges of humanity?” 
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In the Contract Social, however, he does 
not class these together. “What makes 
the human species prosper is less peace 
than liberty.” To guarantee liberty no 
cost is to high. 

“It is the honor of Rousseau,” con- 
cludes Beaulavon, “to have condemned 

all the cruelties that Grotius and 

theorists of despotism absolved, and to 
have deduced from the right of men and 
the right of nations the luminous formu- 
la of legitimate and human warfare. 

“But Rousseau’s doctrine is not only 
proud and generous, it is also clairvoy- 
ant. None better than he has combatted 
the dangerous illusion that looks to the 
progress of knowledge and civilization 
alone for the end of war. He saw that 
the danger of war was inherent in social 
life and all the more threatening in pro- 
portion as states acquired needs, powers, 
and independence. Nevertheless, let us 
not range him among the disdainful 
mockers of all pacifist effort; this would 
be to falsify all the sense of his political 
work and to misunderstand the deepest 
hope ot his soul. But if the free peoples 
should some day succeed in assuring to 
themselves universal peace, Rousseau 
shows us that it will not be through the 
blind and inevitable evolution of natural 
and social forces; it will be through 
a new effort, a special organization, 
through a revolution that will make all 
our interior revolutions look like easy, 
small affairs. Rousseau’s political doc- 
trine, even if he seriously believed it ap- 
plicable only to small states, has none the 
less made great steps among the power- 
ful nations. Despite his errors and his 
chimeras, he has been in some degree 
the prophet and the inspirer of the demo- 
cratic task of the age which is now draw- 
ing to a close. Who knows whether, by 
his theory of war, he has not also fore- 
seen and prepared the work of the inter- 
national organization of to-morrow?” 

—Reprinted by permission from the 
Boston Evening Transcript. 
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A Quaker in Court 


BY HUGH CHILDERS 


[Reprinted by permission from Mr. Childers’ volume entitled, “Romantic Trials of Three 
Centuries,”’ published by the John Lane Company, New York.] 


HE right of a jury to 
acquit anyone deliv- 
ered into their charge 
seems so obvious and 
fundamental that one 
hardly looks for any 
express authority for 
it. In Stuart times, 
however, the privileges of the jury were 
not so favorably regarded by the court 
party or judges. I shall describe a re- 
markable trial in Charles II.’s_ time, 
which may be ranked as a landmark in 
the history of civil liberty. I will go so 
far as to call it a corollary or codicil to 
the Great Charter. In this strange story 
the celebrated William Penn played a 
prominent part. This was a man whose 
character has been fiercely assailed, and 
as enthusiastically defended. Macaulay 
violently attacks his conduct, and the lan- 
guage he used has been most deeply re- 
sented. Soon after the publication of 
the “History of England,” Hepworth 
Dixon replied to Macaulay in an interest- 
ing biography of Penn, and since that 
time there has been an immense litera- 
ture on the subject. Few careers are 
more fascinating to study ; his character, 
from the blending of opposed traits, is a 
perplexing and romantic one, and the 
boldness and magnitude of his concep- 
tions give an added charm to his earnest 
and stately mind. 

Penn was the son of Admiral Sir Wil- 
liam Penn, a distinguished sailor who 
was especially selected to accompany the 
Duke of York (who, with little knowl- 
edge of the sea, was Lord High Ad- 
miral), under the high-sounding title of 
“Great Captain Commander.” William, 
the son, was a strange mixture of Puri- 
tan and courtier. While at Oxford he 
showed a leaning to Quakerism, which 
displeased both the University authori- 
ties (who sent him down at the age of 
seventeen), and his father, who ordered 


him abroad to widen his mind. To some 
extent the latter diversion was successful, 
for young William at the court of the 
“Grand Monarque” showed that he had 
brilliant social gifts at his command. He 
made important friendships in Paris, and 
showed skill and courage in accepting a 
challenge to a duel and declining to exact 
the penalty from his adversary when he 
lay at his mercy. After some time spent 
in these glittering surroundings the earn- 
est side of the young man’s mind asserted 
itself, and he buried himself at Saumur 
in the study of the more somber kind of 
theology. Soon after we find him in 
Italy, whence at the age of twenty his 
father recalled him to England, where he 
attracted observation as a polished, cul- 
tured man of the world, with a strong 
undercurrent of Nonconformist thought. 
We read that Mrs. Pepys, who had good 
opportunities of judging, marked him as 
a “modish person, grown a fine gentle- 
man.” He became a student at Lincoln’s 
Inn, and, if he really studied law, we may 
surmise he directed his attention to the 
law of public meetings and the rights of 
juries. But he was a many-sided young 
man, and served for a time in the Dutch 
war, which should have delighted his 
father who about this time was present 
at the battle of Lowestoft, though the 
admiral was opposed to his accepting the 
company of foot which Ormonde, the 
Irish viceroy, offered him. He had been 
presented to the viceroy, at Dublin castle, 
and then at Cork came into collision with 
the authorities over the intolerance 
shown the Quakers. His youthful in- 
clination to that body had led him to at- 
tend their meetings at Cork, and on one 
occasion his blood boiled at the ridicule 
which was shown to them by a soldier 
present in the conventicle. As a result 
of the disturbance caused by his ejec- 
tion of the offender Penn was sent to 
prison, though he could have avoided it 
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had he desired to do so; but it was alien 
to his character to try and escape any 
consequence which his generous impulses 
might occasion to him. The admiral had 
some reason to be incensed at his actions, 
for he had some hopes about this time 
of obtaining a peerage with the title of 
Lord Weymouth; 
but his heir’s adhe- 
sion to the Society 
of Friends would 
not exactly be con- 
sidered a claim to 
ennoblement at the 
court of the Res- 
toration. Conse- 
quently, no peerage 
was granted, and 
William, now 
about twenty-four, 
became inwardly 
and outwardly a 
Quaker, and con- 
tracted a_ friend- 
ship, destined to 
have _ interesting 
and romantic re- 
sults, with Isaac 
Penington of The 
Grange, Chalfont 
St. Peter, in Buck- 
inghamshire. Pen- 
ington, whose 
father had been lord mayor of London, 
was a Puritan of deep conviction, and 
a radical in politics. He had married 
the young widow of Sir William 
Springett, a parliamentary officer who 
died at the siege of Arundel castle. 
As a girl Lady Springett had been 
serious, but as a widow (at nine- 
teen) had shown some symptoms of be- 
coming worldly and irreligious, and 
thought she was acting in a spirit of 
self-sacrifice in marrying Isaac. Thomas 
Ellwood has left on record a charming 
account of their interieur at Chalfont. 
Gulielma Springett, Isaac’s step-daugh- 
ter, was then in her fifteenth year, a 
lovely, graceful girl, the delight of her 
family and friends. She was gathering 
flowers in the garden when Ellwood ar- 
rived, and he tried to engage her in light 
conversation; but her grave courtesy 
overawed him. Quite unnerved, he 
withdrew somewhat hastily. The whole 


From picture in possession of Dugald Stuart, Esq. 
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reception by the family was serious, 
though expensively hospitable. When, 
a few years later, Penn first visited Isaac 
Penington, he was at once attracted by 
Gulielma’s charm. His own personal 
characteristics were all in his favor, and 
he prospered in his love. There was no 
Quaker meeting- 
house at this time; 
the first was to be 
built after the 
Revolution of 
1688, and with 
money bequeathed 
by Mrs. Penington 
for the purpose. 
So the Quakers 
worshipped at the 
grange, and many 
influential ones 
joined with the 
Peningtons in their 
services. But the 
grange was soon 
afterwards confis- 
cated, and the Pen- 
ingtons, with Gu- 
lielma Springett, 
moved a little dis- 
tance away to 
Woodside near 
Amersham. Mean- 
while, William 
Penn was engaged in zealously ad- 
vocating his religious views, and in 
consequence of publishing the “Sandy 
Foundation Shaken,” without the 
official imprimatur, he was imprisoned 
in the Tower, where he wrote a tract 
on self-sacrifice with the eloquent 
title, “No Cross, No Crown.” When Stil- 
lingfleet was sent to coerce him into more 
orthodox opinions, he replied in a phrase 
which anticipated the modern “Force no 
remedy :” 

“The Tower is to me the worst argu- 
ment in the world.” 

After a confinement of six months he 
was released through the intervention of 
his father’s friend, the Duke of York 
and he then spent a year in Ireland, ex- 
erting himself on behalf of the Quakers. 
In the summer he was again in England 
and resorted to a house in Gracechurch 
street where the Quakers had been in 
the habit of meeting, but found it closed 
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under the operation of the intolerant 
Conventicle Act. No better opportunity 
could have been found for Penn’s sturdy 
championship of the oppressed. He was 
accompanied on this occasion by a well- 
to-do linendraper, William Mead, who 
had once been captain of a trained band, 
but quite recently had become a Quaker; 
and we may be quite certain that what 
Penn found it illegal to say behind closed 
doors he would not shrink from pro- 
claiming in the highway, even though 
he was in the vicinity of the Guildhall. 
Sir Samuel Starling, the lord mayor, was 
extremely intolerant; he gave directions 
for the meeting to be dispersed, and as a 
result Penn and Mead were apprehended 
and committed to Newgate. 

This act of arbitrary interference with 
free worship took place on August 14th, 
1670, and on the Ist of September the 
memorable trial of Penn and Mead came 
on for hearing at the Old Bailey before 
Starling himself, Sir John Robinson ! the 
lieutenant of the Tower, Howell the 
recorder of London, alderman Thomas 
Bludworth,? and other officials. Even at 
this distance of time the report cannot 
be read without amazement being 
aroused by the partiality and tyranny of 
the bench. While the judges had no op- 
tion but to administer the Conventicle 
and similar Acts, the mode in which this 
was done should at any rate have been 
calm and dignified. Of all the cases dur- 
ing the Restoration which made the ad- 
ministration of justice odious to the or- 
dinary people, the case of Penn and 
Mead is perhaps the most striking, be- 
cause in the sequel it established per- 
manently the right of juries to acquit, 
without being amenable to anyone for 
their verdict; and this was done at once 
by judicial decision, without waiting for 
the accession of William III., when the 
independence of judges (almost as great 
a boon) was established by act of parlia- 
ment. 

The indictment charged Penn and 
Mead, with others not in custody, that 
unlawfully and tumultuously they had 
assembled (to the number of 300) in 


1 Pepys records going with Admiral Fenn 
to a lenten fish dinner at Robinson’s. But, a 
week later, he described him as a “coxcomb,” 
and “a talking, bragging, buffle-headed fellow.” 
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Gracechurch street, and preached to the 
people assembled. Penn was charged 
with the actual preaching only; Mead 
with abetting him. It was alleged that 
the preaching caused a tumult and ob- 
struction, and tended to a disturbance of 
the peace. 


Before pleading, Penn asked to see a 
copy of the indictment. Howell told 
them he must plead first, and have a 
copy after. This was unfair, as certain 
defects in an indictment cannot be taken 
advantage of after plea. The court as- 
sured them they should have a fair trial, 
whereupon both pleaded “not guilty.” 
The court adjourned till September 34d, 
when the prisoners were brought into 
court, and the following preliminary 
skirmish took place. 


Mayor (addressing an officer of the 
court) : Sirrah, who bid you put off their 
hats? Put on their hats again. (Where- 
upon one of the officers, putting the pris- 
oners’ hats upon their heads pursuant 
to the order of the court, brought them 
to the bar.) 

Recorder: Do you know where you 
are? 

Penn: Yes. 

Recorder: Do not you know it is the 
King’s court? 

Penn: I know it to be a court, and I 
suppose it to be the King’s court. 

Recorder: Do you not know there is 
respect due to the court? 

Penn: Yes. 

Recorder : Why do you not pay it then? 

Penn: I do so. 

Recorder: Why do you not pull off 
your hat, then? 

Penn: Because I do not believe that to 
be any respect. 

Recorder: Well, the court sets forty 
marks apiece upon your heads, as a 
fine for your contempt of the court. 

Penn: I desire it might be observed 
that we came into the courts with our 
hats off (that is, taken off), and if they 


have been put on since, it was by order 


2 Bludworth was lord mayor in the year of 
the Great Fire, but was too distracted to act 
efficiently. Pepys calls him “a silly man,” “a 
mean man of understanding and despatch of 
any public business.” His daughter, now thir- 
teen years old, became the wife of Judge 
Jeffreys. 
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from the bench; and therefore not we, 
but the bench, should be fined. 

Mead: I have a question to ask the 
recorder; am I fined also? 

Recorder: Yes. 

Mead: I desire the jury and all people 
to take notice of this injustice of the 
recorder.’ 


The next business was to swear in the 
jury. Among them was a certain Ed- 
ward Bushel, a conscientious man, who 
was well known to some of the bench. 
They tried rather disingenuously to ex- 
clude him from being impaneled, but this 
failed and he took his place with eleven 
others in the box. Three witnesses were 
then called for the crown. They proved 
that there was a crowd assembled in 


Gracechurch street, and that Penn was . 


“speaking” to them; none heard what he 
said and therefore there was no evidence 
that he was “preaching.” The two first 
witnesses said ‘that Mead was present; 
the third one could not even say that. 
As the case presented was so very 
slight, and the jury would, if it had 
stopped there, have acquitted the pris- 
oners at once, the court determined to 
take another course, and the recorder 
assumed the réle of juge d’instruction: 


Recorder: What say you, Mr. Mead? 
Were you there? 

Mead: It is a maxim in your own 
law, “that no man is bound to accuse 
himself.” And why dost thou offer to 
ensnare me with such a question? Doth 
not this show thy malice? Is this like 
unto a judge, that ought to be counsel 
for the prisoner at the bar? 

Recorder: Sir, Hold your tongue; I 
did not go about to ensnare you. 


Penn now took exception to the indict- 
ment, and maintained they had not been 
lawfully charged, and that they had 
broken no law. He was frequently in- 
terrupted by such exclamations as, “You 
are a saucy fellow.” 





8 The account we have of the trial was writ- 
ten by the prisoners themselves, and published 
under the title “The people’s ancient and just 
liberties asserted, etc.” This has been sug- 
gested as the reason for their always being 
given the best of the argument, and it may be 
that their ready retorts as recorded were 
pensées d’escalier only—a recollection of what 
they ought to have said. 
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Recorder: Sir, you are a troublesome 
fellow, and it is not for the honor of the 
court to suffer you to go on. 

Penn: I have asked but one question, 
and you have not answered me, though 
the rights and privileges of every Eng- 
lishman be concerned in it. 

Recorder: If I should suffer you to 
ask questions till to-morrow morning you 
would be never the wiser. 

Penn: That is according as the answers 
are. 

Recorder: Sir, we must not stand to 
hear you talk all night. 

Penn: I desire no affront to the court, 
but to be heard in my just plea; and I 
must plainly tell you that if you will 
deny me oyer of that law, which you 
suggest I have broken, you do at once 
deny me an acknowledged right, and evi- 
dence to the whole world your resolution 
to sacrifice the privileges of Englishmen 
to your sinister and arbitrary designs. 

Recorder: Take him away. My lord, 
if you take not some course with this 
pestilent fellow, to stop his mouth, we 
shall not be able to do anything to-night. 

Mayor: Take him away, take him 
away; turn him into the bale-dock. 

In those days the lord mayor was very 
often something more than the nominal 
president of the court, and the practice 
of the professional judge (in this case, 
the recorder) being subordinate to the 
mayor was a peculiar feature of our sys- 
tem. Still, eighty years later a mayor of 
a very different type was able to prevent 
a great miscarriage of justice with very 
little help from the three judges who 
were nominally his inferiors.* 

Penn having found that his protests 
against the illegalities of the trial were 
being addressed to vain ears on the bench, 
turned with hope and confidence to the 
jury. 

“Tf the ancient, fundamental laws,” he 
said, “were not maintained, who can say 
he hath right to the coat upon his back? 
Certainly our liberties are openly to be 
invaded, our wives to be ravished, our 
families ruined, and our estates led away 
in triumph by every sturdy beggar and 
malicious informer, as their trophies, but 
our (pretended) forfeits for conscience’s 


4See case of Elizabeth Canning, “Romantic 
Trials of Three Centuries,“ pp. 10-17. 
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sake. The Lord of heaven and earth 
will be judge between us in this matter.” 


Recorder: Be silent there. 

Penn: I am not to be silent in a case 
wherein I am so much concerned, and not 
only myself, but many ten thousand 
families besides. 


The speech made a good impression on 
the jury, but the judges were beside 
themselves with passion. Penn was 
roughly hustled into the bale dock, which 
was some distance away, and whence 
it was difficult to hear the proceedings. It 
was, of course, illegal to take the ac- 
cused out of court till the trial was 
finished. Starling resolved to go as far 
as he could in making their presence a 
sham. Mead addressed the jury, but he 
had not Penn’s eloquence at his com- 
mand, nor could he help coming into 
rather unnecessary collision with the 
judges, who took eager advantage of any 
irritation or irrelevancy he displayed. 
When he had finished he was placed at 
the side of Penn in the bale-dock, and 
Howell began to charge the jury. Penn 
at once protested against this being done 
in his (virtual) absence; he had to shout 
at the top of his voice to make his ob- 
jection heard. Mead called out that the 
preceedings were barbarous and unjust. 
Howell soon concluded his summing-up, 
which was a hopelessly lame perform- 
ance. The jury retired to consider their 
verdict, and pending its delivery the pris- 
oners were placed in what the reporter 
calls a “stinking hole.” After an ab- 
sence of an hour and a half, eight jurors 
returned and said they were agreed, but 
not Bushel and three others. These four 
were summoned, and the following digni- 
fied language was used to Bushel by the 
bench : 


Recorder: Sir, you are the cause of 
this disturbance, and manifestly show 
yourself an abettor of faction. I shall 
set a mark upon you, sir. 

Sir J. Robinson: Mr. Bushel, I have 
known you near this fourteen years. You 
have thrust yourself upon this jury be- 
cause you think there is some service for 
you. I tell you, you deserve to be in- 


5 Cf. the first verdict in Elizabeth Canning’s 
case. 
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dicted more than any man that hath been 
brought to the bar this day. 

Bushel: No, Sir John, there were 
threescore before me, and I would will- 
ingly have got off, but could not. 

Thos. Bludworth: I said, when I saw 
Mr. Bushel, what I see is come to pass, 
for I knew he would never yield. Mr. 
Bushel, we know what you are. 

Mayor: Sirrah, you are an impudent 
fellow. I will put a mark upon you. 


Brave juror! to stand up against four 
highly placed officials with the powers 
of imprisonment in their hands, and the 
shelter of royal favor about them. A 
few more menaces were thrown at the 
jurors and they were dismissed to recon- 
sider the verdict. After a long absence 
they returned with a unanimous verdict: 

“Guilty of speaking in Gracechurch 
street !” 5 

Howell said this meant nothing; the 
mayor tried to insinuate “tumult” or “un- 
lawful assembly” into the verdict. Bushel 
would not hear of any such addendum, 
and the four bullies on the bench flew 
out at him with violent threats. The 
jury retired for the third time, having 
first asked for pens, ink, and paper; they 
returned in half an hour and handed in 
a verdict to the effect that Penn was 
guilty of speaking or preaching (omit- 
ting the word “tumultuously” to an as- 
sembly in Gracechurch street, and they 
acquitted Mead. Both mayor and re- 
corder were highly incensed. 


Mayor: What, will you be led by such 
a silly fellow as Bushel, an impudent, 
canting fellow? I warrant you, you shall 
come no more upon juries in haste. You 
(addressing the foreman®) are a fore- 
man indeed. I thought you had under- 
stood your place better. 


The recorder directed the jury to be 
confined for the night without refresh- 
ment or other accommodation, and when 
one of them pleaded indisposition— 


Mayor: You are as strong as any of 
them. Starve them, and hold your prin- 
ciples. 
contented with your hard fate; let your 

Recorder: Gentlemen, you must be 
patience overcome it, for the court is 


6 Thomas Veer. 
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resolved to have a verdict, and that be- 
fore you can be dismissed. 


The jury were accordingly locked up 
for the night, the trial being resumed at 
seven o'clock the next (which was a Sun- 
day) morning. Bushel then informed 
the court that the jury adhered to their 
verdict. And now matters seemed to 
reach a climax: the mayor threatened to 
cut Bushel’s throat, while the recorder 
accused him of witchcraft! 


Mayor: You area factious fellow. I'll 
take a course with. you. 

Bludworth: I knew Mr. Bushel would 
not yield. 

Bushel: Sir Thomas, I have done ac- 
cording to my conscience. 

Mayor: The conscience of yours would 
cut my throat. 

Bushel: No, my lord, it never shall. 

Mayor: But I will cut yours so soon 
as I can. 

Recorder: He has inspired the jury. 
He has the spirit of divination ; methinks 
I feel him.” I will have a positive ver- 
dict, or. you shall starve for it. 


Another attempt was made to extort 
a conviction, but after retiring and again 
returning, the foreman repeated their 
former verdict. 


Recorder : What is this to the purpose? 
I say I will have a verdict. (Address- 
ing Bushel) ; You are a factious fellow; 
I will set a mark upon you, and whilst I 
have anything to do in the city I will 
have an eye upon you. 

Mayor: Have you no more wit than 
to be led by such a pitiful fellow? I 
will cut his nose. 

Penn: It is intolerable that any jury 
should be thus menaced. Is this ac- 
cording to the fundamental law? 


He proceeded to make a spirited and 
eloquent protest against the recorder’s 
conduct. 


Recorder: My Lord, you must take a 
course with that same fellow (indicating 
Penn). 


Mayor: Stop his mouth! Gaoler, bring 
fetters, and stake him to the ground. 


7As to the belief in witchcraft then preva- 
lent, see case of the Lowestoft witches, “Ro- 
mantic Trials of Three Centuries,” pp. 42-49. 
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Penn: Do your pleasure; I mind not 
your fetters. 

Recorder : Till now I never understood 
the reason of the policy and prudence of 
the Spaniards in suffering the Inquisi- 
tion among them; and certainly it will 
never be well with us till something like 
unto the Spanish Inquisition be in Eng- 
land. 


The recorder then “in great passion 
was running off the bench” but the may- 
or summoned him to return, whereupon 
he suggested to the prosecuting counsel 
that he should draw up the verdict, but 
he replied he did not know how. The 
jury protested against any more coercion, 
but Howell said he would starve a ver- 
dict out of them, and that they should 
be carted about the city, as in Edward 
III.’s time. He accordingly directed 
them to be locked up for a second night, 
which resulted in their giving a positive 
verdict, acquitting both prisoners. 


Recorder: I am sorry, gentlemen, you 
have followed your own judgments and 
opinions rather than the good and whole- 
some advice which was given you. God 
keep my life out of your hands; but for 
this the court fines you 40 marks a man 
and imprisonment till paid. 

Penn also, instead of being liberated, 
was sent to Newgate till his fine of 40 
marks for not taking off his hat should 
be paid; the jury were sent to the prison 
also. As Penn so very truly had com- 
plained, it was intolerable that any jury 
should be so menaced, and Howell’s con- 
duct was contrary to all laws and justice. 
But the sanctity of jury trials was not 
much considered at that time. The jury 
went to Newgate, but a habeas corpus 
was obtained from the court to test the 
legality of their confinement, and the 
judgment of ten judges against two final- 
ly vindicated the rights of juries. Chief 
Justice Vaughan took immense pains to 
give the reasons of the decision (per- 
haps he suspected it would be unpopu- 
lar at court), but it is only necessary for 
me to make a short extract: 

“Tf the judge,” he said, “after hearing 
the evidence, were to tell the jury the 
law is for the plaintiff and for the de- 
fendant, and you are under pain of 
fine and imprisonment to find according- 
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ly, then everyone would be satisfied that 
a jury was merely a troublesome and ex- 
pensive delay, and of no use in 
determining right and wrong, and that 
such trials would be better abolished. 
And this is ordinary, when the 
jury find unexpectedly for the plaintiff 
or defendant, the judge will ask, How 
do you find such a fact in particular? 
and upon their answer he will say, then 
it is for the defendant, though they found 
for the plaintiff, or e contrario, and there- 
upon they rectify their verdict. And in 
these cases the jury, and not the judge, 
resolve and find what the fact is. 

“Wherefore always in discreet and 
lawful assistance of the jury, the judge’s 
direction is hypothetical, and upon sup- 
position, and not positive, and upon co- 
ercion, viz., if you find the fact thus 
(leaving it to them what to find) then 
you are to find for the plaintiff; but if 
you find the fact thus, then it is for the 
defendant.” 

It is pleasant to read that Admiral 
Penn had “forgiven” his son his “eccen- 
tricities,” and now paid the fine arbi- 
tarily imposed on him, though “forgive- 
ness” and “eccentricity” are not perhaps 
the terms which would have commended 
themselves to William Penn. The ad- 
miral only survived the trial of his son 
and Mead a few days, and his death left 
William in possession of an income of 
1,500 pounds a year, and a claim against 
the Crown of some 15,000 pounds or 
16,000 pounds. The admiral’s death, 
however, had no effect in mollifying the 
city magistrates, who could not endure 
with complacency the condemnation of 
their conduct by ten judges. So, court 
influence being supposedly now at an 
end, another raid was made on a Quaker 
meeting, not, of course, with a view of 
delivering Penn to a second jury but in 
order to offer him, and thereby make him 
reject, the oaths of allegiance. He was 
haled before Robinson, his former 
enemy, and others, and on being ordered 
to take the oath, declined to subscribe 
it. Part of the dialogue that ensued was 
as follows: 

Robinson: I vow, Mr. Penn, I am 
sorry for you. You are an ingenious 
gentleman, all the world must allow that ; 
and you have a plentiful estate. Why 
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should you render yourself unhappy by 
associating with such a simple people? 
Penn: I confess I have made it my 
choice to relinquish the company of those 
that are ingeniously wicked, to converse 
with those who are more honestly simple. 


Robinson: Well, Mr. Penn, I have no 
ill will towards you. Your father was 
my friend, and I have a great deal of 
kindness for you. 

Penn: Thou hast an ill way 
pressing it. 

Robinson: Well, I must send you to 
Newgate for six months, and when they 
are expired you will come out. 

Penn: Is that all? Thou well know- 
est a longer imprisonment has _ not 
daunted me. Alas! you mistake your 
interests ; this is not the way to compass 
your ends. 


of ex- 


Robinson: Send a corporal with a file 
of musqueteers with him. 
Penn: No, no; send thy lacquey. I 


know the way to Newgate. 

But after his liberation brighter days 
were to dawn on Penn: he settled at 
Rickmansworth, and there on April 4th, 


1672, was married to Gulielma Spring- 
ett, who was then about eighteen or nine- 
teen. The honeymoon was long, and 
Penn’s restless spirit, overtaxed by the 
strain and persecution he had endured, 
was soothed and composed in his new 
and wonderful happiness ; and there were 
not wanting those who, noting him sur- 
rounded by such an atmosphere of pros- 
perity and contentment, feared that his 
ardent temperament might be dulled, his 
zeal for liberty and reform abated. But 
these observers had but a_ superficial 
knowledge of the true characters of Wil- 
liam and Gulielma Penn, and, with the 
aid and counsel of his wife to sustain 
him, he continued for several years his 
exertions in England on behalf of the 
Quakers and Puritans, and then his 
thoughts turned seriously to America. 

I have mentioned the admiral’s claim 
for nearly 16,000 pounds against the 
King, a claim which was liquidated 
in 1680 by the grant of a stretch of 
territory to the west of the Delaware, 
which, from his admiration of its great 
forests, Penn proposed to call Sylvania. 








But the King, in recognition of his cred- 
itor’s naval services, named it Pennsy!- 
vania. However fascinating a subject, 
I fear it is not sufficiently germane to 
the trial in 1670 to recount the early his- 
tory of the territory, except to mention 
that the Quaker persecution in England 
caused Penn and Algernon Sydney to 
frame a very tolerant constitution for 
the colony, including the recognition of 
any belief “compatible with Monotheism 
and Christian morality,” and a direction 
that all cases should be tried by jury; and 
the rights of the latter were further de- 
veloped by a provision that the court 
must pronounce such judgment “as they 
shall receive from, and be directed by, 
the said twelve men, in whom only the 
judgment resides, and not otherwise.” 
























Silence! The sounds of strife are past; 
The law will be explained at last. 
When rests the plaintiff’s action, 


















































































A Quaker in Court 


Charging 


Silence! The jurors leave the court 
To promptly render their report 
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The union of Penn and Gulielma 
lasted for twenty years, and when she 
died in 1693 a Quaker meetinghouse had 
been built at Jordans in the parish of 
Chalfont, St. Giles, partly with money 
bequeathed by Mrs. Penington, and on 
land purchased by Mr. and Mrs. Pening- 


ton. In this quiet and beautiful spot the 
saintly and lovely Gulielma was buried. 
Many years later Penn and his second 
wife were also brought to rest there. It 
was to her that the American Indians, 
after Penn’s death, and in recognition of 
their friendly relations, sent some choice 
skins to protect her “while passing 


through the thorny wilderness without 
her guide.” 





the Jury 


Silence! The nineteenth “If you find” 
With eighteen others well designed 
Along its course is straying, 

While mentally good counsel swear, 
And puzzled jurors blankly stare, 
Their wonderment displaying. 


Silence! The jurors heed no more: 
The charge to them is but a bore, 
Although the court has more said 
Concerning questions most abstruse, 


; Each juror cranes his neck in awe 
To hear the judge expound the law 
With keenest satisfaction. 
i Silence! The lynx-eyed counsel weigh 
| Each word the careful court may say, 
7 Each sentence closely heeding; 
, With now and then a smile or frown 
2 While noting all he utters down, 
e In hope he’s error breeding. Well calculated to confuse, 
* Silence! The jurymen pretend 
o Their close attention now to lend 
- To what the judge is saying; 
r But soon they stretch their limbs and 
yawn 
I- Like sleepyheads ere break of dawn, 
. Their listlessness betraying. 
is 
1e 
- And disagree—averring 
m 
he 


With many a droned “aforesaid.” 


Silence! The charging time has ceased ; 
The jurors’ troubles are increased, 

The client’s woes extended. 

They’ve heard a charge, but know it not; 
For all they heard they soon forgot, 
With truth and error blended. 






More jurors, on some later day, 
Will disagree the selfsame way 
With charging judges erring. 


OP b-T etic. 





Symposium on Writing and 
Reporting Opinions 


{ED. NOTE—This subject has been thoughtfully considered by the Committee on Reports and 


Digests of the American Bar Association. 


Its report presented at Saratoga last September contained 


a memorial addressed to the judges of the higher courts of the country for the purpose of calling 
their attention to the subject of the desirability of shortening opinions and reducing their number. 
We are privileged to present in this number of CASE AND COMMENT the views and sugges- 


tions of several Federal judges on this question of general interest and great importance.] 


Judge Ward Indorses the Bar Associa- 


tion Memorial. 


I so heartily approve of the memorial of 
the American Bar Association to the judi- 
ciary that I feel it my duty as one of the 
class addressed to say so. Few movements 
have been initiated by that body comparable 
to this in importance, or more needed. I hope 
it will go far to correct a mischief well recog- 
nized, but in the nature of things difficult to 
bring plainly and directly to the attention of 
the bench. The most important function of a 
judge is what he does and not what he says. 
Courts of first instance may properly state the 
facts and the law at reasonable length, both 
for the satisfaction of the parties and for 
the assistance of the appellate court. But if 
that court is satisfied that what has been done 
is right a simple affirmance or brief per curiam 
is all that is needed. When new and difficult 
questions are presented, or when the appel- 
late court, while approving the result, disap- 
proves the way in which it has been reached, 
or when there is a difference of opinion 
among its judges, more should be said; and 
also, of course, when the judgment is re- 
versed. But in either case what is written 
should be written not for apprentices, but for 
readers who are supposed to be qualified. An 
opinion is intended chiefly for the parties 
and their attorneys in the particular cause 
who, being familiar with it, are not in need 
of much exposition ab ovo. Finally, a judge 
should stoutly resist all temptation to be witty 
or epigrammatic, or to state his own personal 
predilections, idiosyncrasies, or experience, or 
matters that will tend more to illustrate him- 
self than to fortify his conclusions. With- 
out having had the advantage of reading the 
address of Mr. Davis, I wish for it and this 
memorial the largest possible circulation. 

H. G. Warp, 
U. S. Circuit Judge. 
New York City. 


Reduce the Number and Length of 


Opinions as Far as Possible. 


I heartily favor reducing the number of 
opinions, and also making them shorter, as 
far as these results may be possible. But ob- 
vious reservations must be made: A com- 
plicated case sometimes requires an extended 


statement to make it intelligible, even where 
the principles of decision need little discus- 
sion; and in most cases also I think counsel 
are fairly entitled, and are better satisfied, 
when enough is said to show that the import- 
ant assignments of error have at least been 
considered. In this connection it may per- 
haps be suggested that to multiply assignments 
is ordinarily a mistaken policy, especially on 
such a point as the admission or rejection of 
evidence. Sometimes, of course, this matter 
is vital; but in the great majority of instances 
it does not seriously affect the trial, and to 
carry the dispute to a court of appeals is a 
waste of effort, as well as a sensible factor 
in lengthening the discussion there. 

The accumulation of reports would be best 
limited by confining them to such opinions as 
were marked “to be reported,” but there is 
conceded difficulty in preventing unofficial re- 
porting. This might be much discouraged, 
perhaps even ended, if such volumes were not 
cited either by the bar or the court, but I 
must admit this to be probably a counsel of 
perfection. 

Joun B. McPHERrsonN, 
U. S. Circuit Judge. 
Philadelphia. 


No Royal Road to Brief Opinions. 


I do not know how to reduce the length 
of opinions except for every judge to keep 
in mind, the shorter the opinion the better. 
I oo if there is any royal road to the desired 
end. 

In my own case, the reasons why my opin- 
ions are somewhat prolonged are two: (1) A 
desire to treat courteously all the points raised 
by counsel in the case, and thereby to avoid 
the hurting of their feelings and wasting of 
everybody’s time in applications for reargu- 
ment. (2) Sitting at nisi prius, I sometimes 
conceive it my duty to analyze fully the facts 
of an equity or admiralty case in order that 
by so doing I may lighten the labors of the 
appellate court. 

If neither of these considerations is valid, 
my opinions could be made much shorter, 
and I suppose the same would be true of 
other judges. 

Joun C. Rose, 
Judge U. S. District Court. 
Baltimore. 
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Report Precedents Only. 


It should be remembered that much that is 
now old and well-settled law to some was 
quite new and important a few decades ago, 
and may be yet to many fairly well informed 
lawyers, and that the dexterity with which 
many of the ablest trial lawyers present argu- 
ment to avoid the application of well-estab- 
lished principles against their clients sometimes 
makes the judge himself follow the example 
of him who hunts for a precedent “on all 
fours,” in which some court has applied the 
law to facts similar to those in his case. 

It is true that in cases in which there is 
no application of principles or rules to facts 
or combinations of facts not found in any 
reported case, usually all useful purposes could 
be served by memorandum opinions stating 
that the facts bring the case within the rule 
of the reported cases, citing them. But the 
judges are not always familiar with every 
reported case bearing on the questions in 
the “instant case.” 

An opinion serves a useful purpose if it 
supplies a precedent or strength to support a 
precedent when needed; otherwise it is worse 
than useless; it is not only a waste of space, 
but causes waste of time and money. There 
should be no limitation upon precedents; but 
precedents only should be reported. That an 
opinion may supply a precedent it is nec- 
essary that it state all material and omit all 
immaterial facts, and state the rules and prin- 
ciples applicable, and cite the authorities from 
which they are drawn. It is not often neces- 
sary to argue or to answer argument or to 
quote from authorities. 

By keeping in mind these facts, known of 
all to be true, many opinions could and should 
be shortened, some omitted altogether, with 
out loss to the profession or the public. 

Horace VAUGHAN, 
U. S. District Judge. 
Honolulu, Hawaii. 


Discuss Only Decisive Questions in 
Opinions. 


Editor CasE AND CoMMENT :— 

You ask me for a brief statement of my 
views “on the desirability of shortening opin- 
ions or reducing their number, and as to the 
best means of limiting the accumulation of 
reported cases.” 

(1) The number of reported cases can and 
should be reduced by publishing only opin- 
ions of appellate courts. This would also 
limit their accumulation. 

(2) Long opinions increase the number of 
volumes; needlessly occupy office space; con- 
sume much valuable time of the busy practi- 
tioner in his effort to separate the wheat from 
the chaff and learn just what a case decided. 
They also return to vex the judges (except 
the author). 

The desirability of shortening them is well- 
nigh universal. But how? This must largely 
depend on the learning, industry, habit of 
thought, and fluency of the writer, and, above 
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all, the power and desire to condense. It is 
not correct to say that all judicial opinions 
are too long, but it is true that 90 per cent 
of them would be improved by a process of 
condensation. 

My experience has led me to conclude that 
a large majority of lawsuits turn upon from 
one to three questions; and if they are sought 
out, and the opinion restricted to their discus- 
sion, citing only a limited number of cases and 
such text as is in point, with minimum quota- 
tions, the opinion could be kept within reason- 


able length. 
Jno. E. McCatt, 
U. S. District Judge. 
Memphis, Tenn. 


Discuss Only New Points. 


The subject of limiting the accumulation of 
reported cases is a very important one. At 
present the examination of cases on a particu- 
lar point often consumes a great deal of 
time, as there is no way of determining in 
advance which are leading and which merely 
repetition. I do not think it would be prac- 
ticable to lay down a hard and fast rule as 
to the length of opinions. This must depend 
upon the importance or novelty of the ques- 
tion raised. My own practice is, in cases 
involving no new point, to file no opinion at 
all or one dealing briefly with the facts. 
When I first came to this bench many ques- 
tions familiar in the states were unsettled 
on account of the prevalence of the civil law, 
and even yet perplexing questions arise out of 
the existence of the Code of Civil Procedure 
of American origin, being that of the Pacific 
states, and a Civil Code acopted or surviving 
bodily from Spanish times, and excellent in 
many respects. As they were arranged on 
different principles, they sometimes overlap 
in practice. Such questions are being grad- 
ually eliminated, and when one is decided I 
do not write a second opinion when the point 
comes up again. 

I do not know of any other way of limiting 
the quantity of reports and at the same time 
preserve the reports as fountainheads of ju- 
risprudence. 

Peter J. HAMILTON, 
U. S. District Judge. 
San Juan, Porto Rico. 


Judge Dayton’s Suggestions. 


My suggestions would be: First: A more 
general adoption by the courts of last resort 
of the admirable practice of the Supreme 
Court of disposing of as many cases as pos- 
sible with the statement, “affirmed (or dis- 
missed) upon the authority of” cases then 
and there cited. 

Second: A more general adoption of a 
practice on the part of trial judges and chan- 
cellors of filing memorandum opinions, not to 
be printed, but to be filed and incorporated 
in the record of the particular case if it shall, 
by writ of error or appeal, be taken to an 
appellate court. 

Third: Where the facts involved in a case 
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are many, requiring an extended statement, let 
the first court preparing and publishing an 
opinion make such statement carefully and 
fully, separate from the opinion itself, to be 
published in small type preceding the opin- 
ion; and let courts of appeal subsequently 
considering the case refer to the volume of 
reports wherein such statement is so pub- 
lished, only adding such additions and amend- 
ments as to them may seem necessary, instead 
of rewriting and publishing another extended 
statement of facts of their own. 

Fourth: In all cases let appellate judges 
writing opinions in cases requiring an ex- 
tended statement of facts separate and publish 
such statement in small type preceding their 
opinion. 

Fifth: The most effective remedy of all 
would be a universal return from the Code 
to the common-law practice by the states 
where the former has been adopted. A mere 
cursoryereview of the mass of decisions pub- 
lished annually strongly tends to the con- 
clusion that the desire to make practice and 
pleading easy, and avoid that sound train- 
ing therein which the common law requires, 
is the direct cause of a large part of such 
decisions being devoted to construction of 
Code rules, and largely on practice, that have 
no value whatever outside of the states where 
rendered. The facts that in the Reporter 
system, the Southwestern, although estab- 
lished several years after others of the series, 
has already surpassed each of the others in 
the number of volumes published, and that we 
have a “Supplement” published to keep up 
with New York’s output alone, are pertinent 
illustrations. It cannot be doubted that, so 
long as the practice in the Code states so 
greatly varies, and is made dependent upon 
the vagaries of legislatures that are constantly 
amending and changing and, in some in- 
stances, even seeking to define evidence as 
well as pleading and practice, confusion will 
continue confounded, and of the making of 
decisions of Code construction there will be 
no end. If it be conceded that the evil can- 
not be wholly eradicated by the return sug- 
gested, why can it not be partially remedied by 
a general agreement on the part of the judges, 
to suppress from publication all decisions 
relating solely to questions of pleading and 
practice, and eliminating from others the por- 
tions thereof so relating to these questions? 

Atston G. Dayton, 


U. S. District Judge. 
Philippi, W. Va. Nictiieas 


Unified and Selective Reporting. 


_ Few persons should have a keener percep- 
tion of the conditions fairly stated in the 
memorial than the judges themselves, if for 
no other reason than that the enormous mul- 
tiplication of reported opinions has for years 
been visibly cheapening their own wares. 

The difficulty arising from the quantity of 
reports, considered alone, is bad enough, yet 
only mechanical; but this excessive judicial 
output contributes to a deficiency in quality, 


Case and Comment 


—an intellectual difficulty discussed in the 
preface to Wigmore’s Evidence, 5th volume, 
in an essay that is an unanswerable arraign- 
ment of the system producing the defects 
quantitative and qualitative now so generally 
recognized. 

Whether the most painstaking attempts at 
compliance with the recommendations of the 
memorial will or can cure the matter, or even 
greatly help the situation, seems to me very 
doubtful. 

We are told to be brief, to cut down cita- 
tions, to state no facts not essential, and write 
fewer opinions. Many of us welcome the 
advice and bless the givers, but the American 
judiciary is nearer to and more representative 
of the bar (the whole or average bar) than 
any other similarly named body of men. As- 
sume (and the assumption is large) that a 
majority wish to comply; brevity is impossible 
for many, for they come from a bar that calls 
several hundred pages a “brief;” many more 
think, as does the bar to which they will 
largely return, that an opinion is due to 
earnest counsel, who otherwise are denied “a 
run for their (clients’) money ;” then, too, all 
the appellate courts of the United States, and 
many in the more populous states, are required 
to entertain numerous appeals, as in equity 
and admiralty, which are really new trials, 
or otherwise to review the facts, if there be 
imposed upon them the duty of considering 
the weight of evidence; and finally, owing to 
our political system, the jurisdiction of our 
courts is much wider than the professional 
experience of all but the rarest lawyers, for 
whom the bench has no attractions, and to 
whom appointment or election thereto would 
be politically difficult. Few there are who 
can resist a real belief in the novelty and im- 
portance of what they never heard of before. 

If then the judges do their imperfect best, 
I submit that there will and must still exist 
an enormous mass of fact findings and repe- 
titions ; much imposed by the legislature, more 
by custom, and all at present sure of publica- 
tion; often by statutory requirement, and if 
not, then by private enterprise which confi- 
dently relies on a bar hungry for a “case on 
all fours” with its latest retainer. 

The letter of the memorial gently reproves 
a garrulity made easy by shorthand and writ- 
ing machines; but its spirit aims at lessening 
the body of recognized precedent, and that 
is the really important matter. 

We have forty-nine constitutional fountains 
of absolutely ruling precedent, and about 
twenty more appellate courts, which often for 
large areas, and over many important legal 
subjects, practically utter the last word. No 
amount of individual self-restraint will effect- 
ually dam that torrent, nor can any system 
of unified and selective reporting, with re- 
pression of unauthorized volunteer efforts, 
be now hoped for. But in the larger juris- 
dictions,—that is the states like New York, 
Pennsylvania, and Illinois with important_in- 
termediate appellate tribunals,—and the Fed- 
eral courts below the Supreme, it may soon 
be possible to establish councils of law re- 
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porting, empowered to ruthlessly suppress and 
curtail opinions dnd findings of fact, and to 
publish selective reports which alone should 
be entitled to citation or the respect of prec- 
edent. A body of experts would be neces- 
sary; but unless experts can be procured to 
regulate reporting and citation and, by conse- 
quence, precedent, the system will break of its 
own weight. Already we are increasingly 
parochial, and it is now commonly said that 
judicial impatience of extrastate citations is 
not unknown in state supreme courts, while in 
no more than a quarter century of existence 
the same spirit has appeared in the United 
States circuit courts of appeal toward deci- 
sions from another’ circuit. This is a sort 
of self-defense, perhaps suggestive of the 
hedgehog, but inevitable and very human nev- 
ertheless. 

Unified and selective reporting is the goal; 
local unification and selection seems to me 
presently possible; the courts alone can aid, 
but most of the remedies must be external and 
they will hurt. 

Cuartes M. Hove, 
U. S. Circuit Judge. 
New York City. 


Selective Reports. 


Editor CasE AND CoMMENT :— 

The subjects upon which you have invited 
me to contribute a statement are of interest 
and importance. I think it may be conceded 
that brevity in opinions, so far as it may be 
made consistent with clearness, and the reduc- 
tion of the number of reported cases are de- 
sirable. The multiplication of reported cases 
tends to confusion and an unsettled state of 
the law rather than certainty, and invites liti- 
gation. 

The question of the length of opinions filed 
and the cases in which opinions are to be filed 
must rest entirely with the individual judge. 
Any attempt, through legislation or otherwise, 
to curtail the length at which he considers it 
necessary or desirable to express his views 
upon the questions involved in any case, or 
to limit the class of cases in which he deems 
it necessary or advisable to file an opinion, 
would be futile as an interference with his 
judicial discretion. 

The large number of cases reported is, no 
doubt, the result of the industry and enter- 
prise of the corporations and firms who are 
engaged in the business of compiling, editing, 
and publishing the reports. Opinions when 
filed are public records and it would, there- 
fore, also be futile to attempt to interfere 
with the right of the publishers to have access 
to the files and obtain copies of opinions. 
Even if that were possible, no judge would be 
willing to exercise that power by suppression 
of the publication of opinions representing his 
action. So far as I have been able to form 
an opinion from my personal observation, the 
editors of published reports have used care 
and discretion in selecting the cases for re- 
porting which may be of interest to the pro- 
fession, and, on the whole, their work is 
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carefully and well done. In so far as they 
are or may be willing to co-operate with the 
judges by reporting only such cases as may be 
designated as necessary for the information 
of the profession at large, I believe a great 
deal could be accomplished by that means. 
The final remedy lies, however, within the 
control of the individual judge in avoiding 
unnecessary length and unnecessary number 
of opinions filed. 
J. WuHIraKer THOMPSON, 
U. S. District Judge. 

Philadelphia. 


Publish Selected Opinions and Elimi- 
nate Discarded Cases from the Re- 
ports. 


Editor CasE AND CoMMENT :— 

I am glad that you have arranged for a 
symposium on the question of shortening opin- 
ions or reducing their number. I have no 
doubt that lawyers and judges generally are in 
agreement upon the desirability of accomplish- 
ing the result indicated. The difficulty lies in 
adopting practical means to that end. I shall, 
therefore, confine my suggestions to the prac- 
tical side of the question and solely to the 
opinions of the judges of the district courts 
of the United States. 

First. Motions or proceedings dealing with 
practice questions are (with few exceptions) 
not appealable. As lawyers from various parts 
of the country appear before the district courts 
in different sections of the country, it is im- 
portant for them to know what the local 
practice is. Therefore, publication of opin- 
ions relating to local practice is important for 
the guidance not only of the local bar, but 
also for lawyers who practise outside of the 
district. 

Second. A system should be devised where- 
by district court opinions in cases which are 
appealed should be postponed until the ap- 
peal shall have been decided. When the opin- 
ion of the appellate court is handed down it 
can readily be determined whether it is de- 
sirable to print the opinion of the district 
judge. If there is a reversal, ordinarily it will 
be unnecessary to print the district judge’s 
opinion. If there is an affirmance or modifi- 
cation, reference to the district judge’s opin- 
ion may be necessary and important. It will 
be a great aid to have the opinion of the court 
below and the appellate court printed together. 
To carry out this suggestion the district judge 
should withhold his opinion from publication 
until the time to appeal shall have expired, or 
until counsel inform him that there will not 
be an appeal. This information can be fur- 
nished by counsel. I appreciate that in some 
instances counsel, in endeavoring to settle a 
case pending appeal, may not be able, in jus- 
tice to a client, to disclose whether or not 
it is intended to appeal. In such event, the 
district judge can withhold publication unless 
the subject-matter is of immediate public im- 
portance,—such, for instance, as an opinion 
in respect of the Selective Draft Act. 
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Third. Where there is no appeal and the 
case ends with the determination by the dis- 
trict court, then it seems to me that the ques- 
tion of publication must be confided to the 
discretion of the district judge. Under this 
head, cases should not be published which in- 
volve merely questions of fact to which simple 
propositions of law are applied. I realize that 
“simple propositions of law” is an _ elastic 
phrase, and at present I am unable to see who 
should determine this other than the district 
judge in the exercise of his judgment. 

Fourth. My final suggestion may not be 
practicable because of expense. If, at period- 
ical times,—say, five or ten years,—all reports 
except those of courts of last resort could be 
revised, and all cases eliminated which have 
been actually reversed or practically reversed 
by decisions of courts of last resort in other 
cases, the labor of judges, and more especially 
of lawyers, could obviously be greatly reduced. 
This plan would comprehend also the elimina- 
tion of reference to discarded cases by au- 
thors of textbooks, digests, volumes of cita- 
tions, etc. 

I fear that this suggestion has many prac- 
tical objections, but I make it to excite con- 
sideration. 

Juttus M. Mayer, 
U. S. District Judge. 
New York City. 


Publish Few Opinions and Short Ones. 


Editor Cas—E AND CoMMENT :— 

I have received your invitation to “contrib- 
ute a brief statement” to a symposium on the 
desirability of shortening opinions or reducing 
their number, etc. While I accept the invi- 
tation with some reluctance, I shall not feel 
at liberty to suggest a course to be pursued by 
any other court or judge, though there may 
be no impropriety in stating the course I usu- 
ally pursue and the reasons for it. 

It is certain that in many cases going into 
details in opinions by the trial court is advis- 
able for the guidance of counsel, if for no 
other reason. Such opinions may not be 
valuable outside that particular case, but usu- 
ally it is far more satisfactory to counsel to 
have each argument and proposition urged 
noticed by the court, and the reasons given 
for the ruling thereon. This, of course, may 
not be of value or interest except to the coun- 
sel in that case, and possibly, though not cer- 
tainly, to an appellate tribunal. So that, at 
last, it may be that the trouble the bar seems 
desirous of remedying is rather one of pub- 
lication in the reports than otherwise. And 
in a friendly symposium it may be well to 
remember that ponderous records and long 
briefs by counsel, for which the bar alone 
is responsible, may inevitably evoke somewhat 
longer opinions than some more concentrated 
preparatory efforts by counsel would require. 
Not infrequently briefs cover hundreds of 
pages though based upon records of no great 
length. 


Concentration of expression, while more 
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easily suggested and advised than followed to 
success, may well be studied by the bar as 
well as by the judge; but it is much more 
difficult to achieve in a given case than theo- 
retical writers and students may imagine. The 
lawyer in his argument endeavors to leave 
nothing unsaid which by any possibility may 
aid the cause of his client, and the court in 
a measure must notice every material point he 
makes. This results in detail and length, and 
hence, among the many opinions written by 
me, I have for several years furnished only 
a small per cent of them to the reporters for 
publication. Those furnished are confined to 
cases where there might be some general in- 
terest in the propositions discussed. 

Possibly most lawyers see important points 
in their cases and like to see the opinions in 
them printed in the reports; but while they 
think the questions are interesting, it may be 
that other lawyers whose practice lies in other 
directions are not altogether tolerant of the 
publication of opinions upon other lines. Be- 
sides, it may not be fair to attribute to long 
opinions the vast output of law reports. While 
no doubt a contributing cause in respect to the 
volume of them, it must be borne in mind that 
there are several hundred judges in forty- 
eight different states, and in all the Federal 
courts from the Supreme Court down, who 
are devoting their time and industry to writ- 
ing opinions stating the grounds upon which 
they put their judgments in cases of greater 
or less importance. This situation must lie 
at the bottom of the trouble. 

Under all the conditions to which I have 
referred it will be difficult to suggest any 
effective means of preventing the multiplica- 
tion of reports except to prohibit them in 
whole or in specified parts; but I doubt if 
any numerous body would advise resorting to 
a remedy so radical as that. 

I sympathize, however, with the suggestions 
made by the American Bar Association, and 
my personal contribution to the effort is the 
one suggested, namely, very infrequently furn- 
ishing an opinion for publication, and then, 
if possible, short ones only. 

Watter Evans, 
U. S. District Judge. 
Louisville, Ky. 


Fewer and Shorter Opinions. 


The subject of the desirability of shortening 
opinions and reducing their number is one in 
which the bench and bar are vitally interested. 
Not only is shelf room an object of import- 
ance, but a multiplication of decisions on the 
same questions of law frequently leads to con- 
fusion, for the reasoning is not always the 
same. Many of the opinions filed settle no 
new questions of law, but merely repeat what 
has been decided again and again. 

The main object of reporting decisions of 
the courts is that they may serve as precedents 
when similar questions arise; but, having been 
once settled by a number of decisions, it is 
useless to write lengthy opinions citing a large 
number of former cases upon that point. 
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The rule adopted by the Supreme Court of 
the United States within the last few years, 
of disposing of cases of that nature by short 
per curiam opinions, merely saying: “Judg- 
ment affirmed (or reversed) upon the au- 
thority of,”—citing a few late cases on that 
subject,—is worthy of emulation. Many state 
courts and some of the United States circuit 
courts of appeal have adopted the same rule. 

The objections made by some judges of the 
appellate courts to this procedure, is that the 
attorneys engaged in the cause object to it. 
But such objections are frivolous, and usually 
prompted by the desire of the attorneys to 
have their names printed in the reports. 
There seems to bé very little, if any, dissatis- 
faction with the action of the Supreme Court 
of the United States in this matter, and to 
satisfy a few attorneys, who seek notoriety 
or free advertising, is no reason for imposing 
on the bench and bar generally, nor for impos- 
ing the additional labor required to write a 
lengthy opinion in every case upon the judges 
of the appellate courts. 

In many instances no question of law is 
involved, the only issues being of facts. The 
opinions in such cases are certainly not help- 
ful to the bench and bar, nor can they serve 
as precedents; yet they take up as much of 
the time of the court and as much shelf room 
as opinions settling the most intricate ques- 
tions of law. The time spent in preparing 
such opinions is one of the causes of the delay 
in the final disposition of cases in many 
appellate tribunals. 

Lengthy opinions are a great evil. Some 
appellate courts deem it necessary to set out 
a full statement of the pleadings, anda lengthy 
review of the testimony. Others are not satis- 
fied with citing the latest authorities on the 
questions of law involved, but cite a great 
many opinions, many of them decided years 
ago, and which are perhaps collated in many 
of the later opinions cited. Long quotations 
from former decisions add greatly to the 
unnecessary length of the opinion. By re- 
ferring to the page where the quotation ap- 
pears, the judge or lawyer desiring to see 
what was said in the reasoning of the case 
can refer thereto without having it quoted, 
for his convenience, in the opinion. 

The accumulation of reports is so great that 
unless some steps are taken by the appellate 
courts to rectify it, it will be impossible for 
any judge or lawyer to examine many of 
them, or provide shelf room for them. The ex- 
ample set by the Supreme Court of the United 
States in the last few years, writing short 
opinions and disposing of many of the cases 
without opinions, will solve the problem, if 
followed by the judges of other appellate 
courts. The precedent established by the high- 
est court of the land in this matter ought cer- 
tainly be sufficient justification for other courts 
to follow it. If one will take up the reports 
of some of the states he will find fully one 
half of the cases reported settle no new ques- 
tions of law, and a large part of those deter- 


mining some new question devote more space 
to the facts than to the law. 
The profession cannot be too emphatic in 
its demand for fewer and shorter opinions. 
Jacos TRIEBER, 
U. S. District Judge. 
Little Rock, Ark. 


Reduce the Number and Length of 
Opinions. 


That the increase in the volume of reported 
cases must be remedied in some method has 
become patent to the profession. It may be 
accomplished either by reducing the number 
of reported decisions, or the length of the 
opinions, or both. It would seem that both 
methods should be adopted. In view of the 
fact that cases are valuable for their authority, 
rather than for their reasoning, it would seem 
that only the opinions of courts of last resort 
should be published generally, and that the 
publication of the opinions of intermediate 
appellate courts should be confined within the 
territorial jurisdiction of the court so far as 
possible; since it is there only that they have 
the weight of authority. The opinions of 
courts of merely original jurisdiction are 
valueless as. authority and their publication 
should be stopped. The reporting of cases 
of courts of last resort might well be limited 
to such as involve questions of interest to 
the profession. It is true that the parties to 
every case are entitled to an opinion express- 
ing the reasons for the decisions reached, but 
it does not follow that opinions of interest 
to the parties alone should be published. The 
interested parties can have access to such opin- 
ions in the absence of publication. The only 
excuse for publication is that the opinion will 
be of value to the profession at large, or of 
interest to the public. To be so, it must con- 
tain some point of legal interest. Either the 
court or the publisher must determine which 
cases are entitled to be reported. The better 
method would seem to be for the court to 
classify the cases, and order only such of 
them reported as it sees fit. In the unreported 
cases, the unpublished opinion, on file with 
the record, would answer all purposes. 

In addition to reduction of the number of 
reported cases, relief should be had in the 
shortening of the opinions in reported cases. 
An opinion is not intended to be a treatise. 
Its function is to inform the interested par- 
ties of the disposition made of their rights 
in the instant case, and to furnish the public 
with an exemplar for future similar cases. It 
should be narrowly confined to the points of 
contention between the parties. It should con- 
tain a concise but complete statement of the 
facts on which the decision is asked and 
based; a clear enunciation of the principles of 
law applied to the facts; and a brief statement 
of the reasons for the conclusions reached. 
Its function being to inform the parties and 
the public of what was done by the court in 
the particular case, it should not go beyond 
what is necessary to that end. It does not 
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require that the opinion be a collocation of 
all the authorities on the subject or an exhaus- 
tive consideration of the branch of the law 
relating to the case. Such general discussion 
is not only unnecessary to the end desired, 
but dangerous. Safety lies in confining the 
discussion to the exact points to be decided. 
What is said beyond that is not authority, but 
may create confusion. A full statement of 
the pertinent facts is necessary both for the 
information of the interested parties, that they 
may know that the case was not misconceived 
by the court, and for the information of the 
public in its use of the decision as a prece- 
dent, that they may intelligently compare the 
facts of their own cases with those of the 
decided case. The case loses value for both 
purposes unless the facts are fully and ac- 
curately stated. Facts condition the applica- 
tion of all principles of law, and, in the absence 
of information as to what the facts were, the 
decision would be valueless as an authority in 
other cases. It is not possible for the public 
to resort to the record to supply them. It 
is equally important that no desire to save 
space limit that portion of the opinion which 
expresses the conclusion of the court upon 
the facts of the case. Economy in space at 
the expense of clearness, in this part of the 
opinion, is undesirable. The numerous deci- 
sions that require subsequent interpretation as 
to what was intended to be decided argue 
against the employment of economy in this 
respect. The statement of the reasons of the 
court in reaching its conclusion is part of the 
opinion in which space can be safely econo- 
mized. This part of the opinion should be an 
argument rather than an essay. If it be con- 
fined to an argument in support of the court’s 
conclusion a natural limit will be imposed 
which will insure brevity. It is impossible to 
be logical and discursive at the same time. 
Nor is it necessary to abundantly quote from 
the authorities relied upon. It may be as- 
sumed that those interested in the question 
decided will refer to the text of the authori- 
ties cited. It may well be assumed that others 
will not read the opinion, or, if they do, will 
be satisfied with the court’s statement of the 
principle decided in the cases cited. In any 
case, mere citation of the authorities in the 
body of the opinion, or preferably in a mar- 
ginal footnote, fully answers the purpose and 
greatly shortens the text of the opinion. The 
shorter the opinion, if it fully contains the 
facts and clearly states the court’s conclusion, 
the more convincing as well as space-saving 
it is. If the court is impressed with the con- 
viction that it is deciding a single concrete 
case, presenting definite points, and that argu- 
ment and discussion need go no further than 
is necessary to support the definite points pre- 
sented in the record, and that it should be 
confined to that end, the shortening of the 
opinion will follow as a matter of course, and 
without conscious effort. 


Ww. I. Gruss, 
U. S. District Judge. 
Birmingham, Ala. 
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Report Opinions of Appellate Courts 
Only. 


Any judge commenting upon the best form 
of opinion expression in deciding cases is ex- 
posed to the embarrassment of being thought 
to be vindicating himself or criticizing others. 
An analysis of the general subject and a state- 
ment of what is to be learned therefrom may 
free him from this embarrassment. The judi- 
cial expedient for disposing of controversies 
has three purposes which may be stated in 
the order of their importance: 

1. The primal one of providing a substitute 
for the ordeal of battle to which disputants 
would otherwise resort. 

2. The elucidation and formulation of legal 
principles in the promotion of a sound legal 
system, or to aid in giving us a body of laws 
which can be studied and known. 

3. To promote justice in the decision of 
causes. 

These further observations may be made: 

1. The justice of the cause is put last in 
importance for the reason that, however im- 
portant it may be to litigants that justice 
should prevail, its failure in a particular case 
affects only them, and the right to expect a 
just decision is subordinated, even by them, 
to the other right (as will be commented on 
hereafter) to a fair trial. 

2. The necessity for a well-ordered, logically 
developed, and uniform system of laws calls, 
for obvious reasons, for appellate courts. 

3. The function of the trial court is, so far 
as possible, to satisfy the reasonable expecta- 
tions of litigants in seeking for what they 
think to be justice. Everyone who thinks he 
has been wronged feels that he has the natural 
right to redress the wrong with his own hands. 
He recognizes that he must surrender this 
right, but he demands that the substitute shall 
do him justice. The experience of every trial 
lawyer and of his clients has taught the lesson 
that more stress is laid upon the fairness of 
the hearing than upon the correctness of the 
decision. Let a litigant feel that his case has 
been patiently heard, fully considered, and im- 
partially decided, and he will accept a wrong 
ruling with scarcely a murmur. Let him feel 
that any of these elements in a fair hearing 
have been absent and, if the decision is against 
him, he is forever after at heart an anarchist; 
and even if it be in his favor he in his heart 
despises the court which rendered it. 

What are the lessons to be learned? 

1. Every trial court, at the cost of any tax 
upon patience and consumption of time, should 
give ear to whatever the litigant thinks should 
be considered, and the opinion accompanying 
the ruling should bear evidence, at whatever 
cost in length and tediousness of treatment, 
to the fact that every feature which the liti- 
gant deems to be of importance has had care- 
ful consideration. This means long opinions ; 
but long opinions from the trial court are not 
only justified, but necessary, if the court is to 
answer to the purposes of its existence. 

2. Appellate courts are demanded because 
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without them different laws would prevail in 
different districts, and no one could know the 
law, and there would be no test by which the 
trial courts could be judged, and no way by 
which individual vagaries could be controlled 
or the practice of the law regulated. Con- 
fining themselves to this purpose of their ex- 
istence appellate courts have the opportunity 
(1) to find the principle of law upon which 
the trial court ruled the case, and pronounce 
upon its soundness; and (2) to determine 
whether it, and if not, what principle, was 
applicable to the facts of the case. Opinions 
could then be short; anyone in search of the 
principles of the law could, without difficulty, 
learn them, and with little difficulty learn also 
their proper application. When appellate 
courts feel in duty bound to go beyond their 
primary duty of determining legal principles 
and their proper application, and enter upon 
the duty of seeing that each individual case 
is properly decided under its facts, a number 
of consequences follow. The value of the 
trial court is destroyed because it is human 
nature to evade every responsibility of which 
we can be relieved, and he who evades respon- 
sibility soon becomes incapable of meeting it. 
The dissatisfaction with the trial courts results 
in a demand for a multiplication of courts, 
and makes trials burdensomely expensive. 
The law, moreover, must be sought not in 
plain statements of legal principles, but “in a 
multitude of single instances ;” and every case 
goes through the appellate stage whether any 
real question of law is involved or not, thus 
adding to the delays and vexations of litiga- 
tion. The appellate court which decides cases 
and thus gives litigants the chance of a dif- 
ferent ruling will be appealed to in almost 
every case which comes before the court below. 
The doctrine of chances controls counsel in 
advising an appeal. Few cases afford the ap- 
pellate courts an opportunity to settle prin- 
ciples of law which are in serious doubt or 
dispute, and fewer yet require them to formu- 
late new principles. There would remain, out 
of the long list which encumber the dockets 
of the appellate courts, only those in which 
the principles of the law were to be applied 
to new conditions and those in which there 
had been a flagrant or thoughtless denial of 
justice. The latter would be greatly reduced 
in number if the trial courts were made to 
feel their responsibility, and a reversal meant 
more than what it now means,—a mere differ- 
ence of opinion between them and the appel- 
late courts. 

The conclusion is, let the trial courts make 
their discussion of the case full, at the cost 
even of undue length, and let the appellate 
courts make their statement of the law as 
brief and concise as they please, and let the 
latter only be reported. 


O. B. Dicxtnson, 


; U. S. District Judge. 
Philadelphia. 
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Publish Parts of Opinions of General 


Interest. 


What should be written and what should 
be reported are distinct questions. They con- 
cern different persons, and are attended by 
different considerations. Measures sometimes 
suggested for relief against the burden of rap- 
idly multiplying reports ignore the distinction. 
Primarily the written opinion is for the benefit 
of the parties to the action, not for the gen- 
eral public or even the legal fraternity. Their 
interest is in having a just decision of their 
cause; and rightly, I think, they feel that 
the written opinion contributes to that end. 
So general and deep-seated is this belief that 
we find in the Constitutions of at least fifteen 
states, and in the statutes of more than twenty 
others, provisions requiring courts of last 
resort to state in writing the grounds upon 
which their judgments rest. We may assume 
that a custom so well-nigh universal and so 
firmly embedded in positive law must have 
some substantial basis in reason. Judges are 
not exempt from human frailties, and in the 
necessity of recording the reasons for their 
decisions they have an incentive to more pains- 
taking care, and a check against inadvertence 
and mental indolence. And there is the added 
consideration that if the defeated litigant is 
in many cases not to carry away the feeling 
that he has been arbitrarily dealt with, he 
must have some understanding of the reasons 
why his cause has been decided adversely. 
Manifestly, therefore, if we respect the de- 
sires and interests of parties to the suit we 
must reject certain suggestions which are 
sometimes made for keeping down the rising 
stream of reports. From their standpoint 
every consideration which may be advanced 
for requiring the judge to state the grounds 
of his decision in a case involving only ques- 
tions of ‘law applies with equal force to a case 
involving questions of fact, and there is no 
more excuse for dispensing with a written 
opinion in the one case than in the other. 
Nor is there any substantial distinction to be 
made between judgments of affirmance and 
judgments of reversal. In their essence the 
principles underlying the constitutional and 
statutory provisions referred to and the cus- 
tom which almost universally prevails are ap- 
plicable alike to all judgments, and to make 
exceptions is to do violence to these prin- 
ciples. 

Not so, however, in the matter of publica~ 
tion. A decision is reported for the informa- 
tion of the bench and the bar, to lighten their 
labors, and, further, to the end that, by reason 
of its authority within the jurisdiction, and 
its persuasive force beyond the jurisdiction, it 
may operate to establish and stabilize a uni- 
form rule of law. Hence, while there are 
very good reasons for writing an opinion upon 
the facts, generally there is no reason at all 
for reporting it; and such opinions may in 
their entirety be withheld from the reports 
without loss. So, as not infrequently hap- 
pens, when the major part of an elaborate 
opinion is given to a discussion of the evi- 
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dence, or to a statement of the facts disclos- 
ing only the applicability of controlling prin- 
ciples of elementary law, it is unnecessary to 
carry into the report such discussion or state- 
ment merely because attending, but entirely 
independent of, it, there is some legal point 
the discussion of which is of sufficient novelty 
and general interest to entitle it to a place in 
the reports and digests. In the majority of 
the cases no substantial difficulty would be en- 
countered in discriminating between that which 
is of general interest and that which is of con- 
cern only to the parties to the action; and 
were the practice once established, judges 
could, with little inconvenience, so construct 
their opinions as to require the exercise of 
a minimum discretion by the reporter in mak- 
ing such discrimination. Possibly, for con- 
venience of reference, a very brief syllabus 
of omitted opinions and omitted matter should 
be carried into the reports. 

Again, in this day of abundant digests and 
encyclopedias, there would seem to be no sub- 
stantial reason for incorporating in the re- 
ports abstracts of the briefs of counsel, which 
sometimes occupy considerable space. Head- 
notes too are often multiplied beyond all rea- 
son. To say nothing of the space thus con- 
sumed, their undue amplification defeats the 
very purpose of headnotes. Reported cases 
may be found where one can as quickly scan 
the decision itself as the headnotes. Of much 
more service would it be to paragraph the 
opinion and make a brief descriptive reference 
to the subject-matter of each paragraph upon 
the margin, or at the head. And why encum- 
ber the reports with statements in the head- 
notes of elementary principles of substantive 
law or uncontroverted rules of procedure, 
which in the course of the opinion are re- 
ferred to and assumed, but are not in issue 
and are not decided? 

With a just appreciation of the need for 
relief, the courts themselves may render mate- 
rial assistance by the exercise of greater care 
in the preparation of their opinions, without 
impairing the right of litigants to have a fair 
statement of the grounds of the decision. 
There is no vested right in discursiveness. In 
any view there must be a limit to the length 
of an opinion, and parties can properly ask 
only for a reasonable discussion of such is- 
sues as are debatable and material, and not of 
every technical point that the zealous inge- 
nuity or the desperation of counsel may sug- 
gest. It is too much to hope that opinions 
generally will be made to measure up to the 
highest standards of composition in point of 
brevity and directness, for not all are en- 
dowed with the gift of clear and terse expres- 
sion; but, with a consciousness of the need, 
judges could, without serious additional labor, 
accomplish much in reducing the volume of 
the material which, if written, must also be 
reported. Irrelevant recitals of the proceed- 
ings taken in the trial court, comprehensive 
and immaterial statements of the contents of 
the pleadings, long and numerous quotations 
from other reported cases, the multiplication 
of citations, especially in support of principles 
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concerning which there is no controversy, and 
which are only incidentally involved,—all such 
matter, while perhaps contributing to the ro- 
tundity of the decision, generally could be 
eliminated without loss to the litigant, and 
with great gain to the reports. 

If it be said that the expedients suggested 
will at most allay and cannot cure the evil 
of multiplying reports, the reply is that no 
panacea has been discovered, and the time 
may be at hand when it is better to “quit 
hope of the universal pill” and employ reme- 
dies which, though partial, have the virtue 
of being practical. 

Frank S. Dretricy, 
U. S. District Judge. 
Boise, Idaho. 


Do Not Discuss Questions of Fact or 
Elaborate Familiar Doctrines. 


In response to modern thought and expres- 
sion, there is throughout the country a mani- 
fest trend in the direction of shorter opinions. 
This is true not only in respect to the jus- 
tices and judges of the various state courts, 
but in respect to the judges of the United 
States courts and to the justices of the Su- 
preme Court. The current opinions of the 
justices of the Supreme Court, like those of 
many of the English judges, are models of 
brevity and of succinct and comprehensive 
statement. 

The idea seems to be generally accepted in 
legal circles that opinions can be abridged with- 
out loss to the efficiency of jurisprudence, 
and that it should be done in the interests of 
economy and by reason of other considera- 
tions. But in conservative fields even neces- 
sary reforms are always of moderate growth. 

The natural impulse of a judge who writes 
an opinion is to sustain the legal principles, 
which he accepts as governing, by citations of 
authorities which enunciate or recognize the 
principles upon which he relies, and, so far 
as his decision is based upon fact, to sup- 
plement his findings by reasoning which he 
believes will sustain the correctness of the 
result. 

My thought would be that, while the im- 
pulse and tendency to an elaborate discus- 
sion of the facts before stating the conclu- 
sion should not be altogether discredited as 
something totally useless, that it is, gener- 
ally speaking, practically useless. This is so 
because rarely, if ever, are the facts and cir- 
cumstances the same in two cases, and the 
discussion, therefore, cannot be useful as a 
precedent in subsequent litigation with dif- 
fering characteristics and between different 
parties. 

If it be true that reasoning upon facts is 
of no real value to jurisprudence, or to the 
profession, is it of such practical value to 
the parties as to justify it and its publica- 
tion? Usually the prevailing party would be 
satisfied with a finding in his favor, not sup- 
plemented by elaborate reasoning; and it is 
rarely, if ever, true that a defeated party is 
convinced by the reasoning of a judge who 
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decides against him upon questions of fact. 
It would seem, therefore, that opinions might 
be shortened in a considerable measure in this 
respect, not because the practice of such dis- 
cussion is harmful, but because it serves no 
useful purpose. 

Now as to opinions which deal with ques- 
tions of law: 

I have sometimes thought that, under the 
impulse which I have stated, we often fall 
into the mistake of assuming the unnecessary 
task of sustaining familiar and well-under- 
stood principles, by what, perhaps, for the 
moment, seems to the judge a better state- 
ment of the principles, and by citing a long 
list of authorities which have discussed and 
adopted them as recognized standards. Such 
citations, it is true, are in a sense a conveni- 
ence to the profession and to the courts, but 
if a dozen or forty authorities in point can 
be cited to-day in support of a familiar prin- 
ciple, the principle and the authorities can 
easily be found under the appropriate heads 
in textbooks and digests, and, as will often 
be seen, the same authorities have been col- 
lected and reiterated in tens and sometimes 
hundreds of cases already reported. 

To illustrate, principles which govern in 
the construction and interpretation of stat- 
utes and of Constitutions were long ago enun- 
ciated and have been universally accepted, 
and it is plain what situations call for liberal 
construction and what are governed by the 
rules of strict construction. Yet we find our- 
selves often restating these rules, elaborating 
them, and supporting them by a collection of 
authorities. 

In another field can be found opinion after 
opinion with lengthy discussion and citations 
ot authorities to sustain the plain proposition, 
based upon a familiar rule, that statutes au- 
thorizing taxation will not be extended be- 
yond the clear import of the language used, 
the reason being that, as taxes are a burden 
imposed upon individuals by governments, it 
must be clear and certain that they apply to 
the situation in question. Under such cir- 
cumstances, and under the present and well- 
known status of the authorities, it would 
doubtless be quite sufficient, without discus- 
sion or citation, to say that it is not clear 
that a given act was intended to cover the 
situation in question. 

It is obvious that I am not speaking of dis- 
puted fields or of questionable principles. As 
to such, in a community like ours, adequate 
reasoning, based upon necessity, analogy, and 
the idea of justice, will probably be deemed 
not only admissible, but reasonable. 

The late Chief Justice Peters of the Maine 
court, who in a high measure possessed the 
charm and power of graceful, concise, and 
comprehensive expression, in speaking of the 
common law, and dealing with the question 
whether principles applicable to traveled land 
ways extended, as between the ice harvester 
and the traveler, to a winter way on the 
Penobscot river, in a single paragraph suffi- 
ciently demonstrated the legal propositions 
that “the inexhaustible and ever-changing 
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complications in human affairs are constantly 
presenting new questions and new conditions 
which the law must provide for as they arise ;” 
and that “the law has expansive and adaptive 
force enough to respond to the demands thus 
made of it; not by subverting, but by form- 
ing new combinations and making new appli- 
cations out of, its already established prin- 
ciples,—the result produced being only ‘the new 
corn that cometh out of the old fields.’” (79 
Me. 456.) Without further elaboration, that 
clear and poetic statement sufficiently dem- 
onstrates that the principles of the common 
law, without changing them, under natural 
growth, are sufficiently expansive and elastic 
to meet the demands created by the new and 
ever-developing conditions of a great com- 
munity. Yet it will be found that the question 
of the scope of the common law is still being 
dealt with in books and opinions, supplemented 
by copious citations, as though the principle 
were a new one and needed constant discus- 
sion and support. 

Again, upon the question whether remedies 
in the hands of courts of general jurisdiction 
are adequate to effectuate the common-law 
principles as applied to new conditions, it has 
been said by another great jurist that: “They 
may be modified and adapted to the wants of 
particular cases ‘On grounds of convenience 
and expediency.’ By a principle of our com- 
mon law, for ascertaining, establishing, and 
vindicating legal rights, such procedure is to 
be invented and used as justice and conveni- 
ence require.” (64 N. H. 162.) Yet that al- 
together reasonable and necessary proposition 
has been elsewhere and repeatedly elaborated, 
and is being repeatedly restated as though it 
were something new and something not under- 
stood by the profession. We sometimes for- 
get that a legal truth, once stated, becomes 
self-evident and self-sustaining, and deal with 
the principle anew as though it were not al- 
ready established. 

Not undertaking to state all, or many, of the 
views which might be urged as safely lead- 
ing to a shortening of opinions, these illus- 
trations, used only as such, in a way tend to 
show that we might accomplish much in that 
direction by discarding the idea that it is nec- 
essary to discuss questions of fact and to 
elaborate familiar doctrines, and restate and 
cover legal ground already sufficiently covered 
and explained by opinions with citations, and 
textbooks with citations, over and over and 
over again. It must be said, however, that 
judges, like lawyers,—and I claim no exemp- 
tion from the sway of the force,—sometimes 
feel themselves under the necessity of for- 
tifying their positions by reasoning, and by 
the citation of many authorities; but it must, 
at least, be freely admitted that such necessity 
does not extend to positions which are so 
ancient, and so plainly and palpably strong, 
as to make it clearly unnecessary that they 
should be fortified. 

Upon the other phase, which relates to the 
“best means of limiting the accumulation of 
reported cases,” I have little to say. That is 
apparently more of a legislative question, and 
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when opinions are once brought within the 
limit deemed desirable by the profession, the 
public, and the courts, it will probably be 
found rather difficult to draw a line between 
such cases as should be reported and such as 
should not be reported. 

Since this writing favors the idea of shorter 
opinions, it must not be extended in violation 
of the demands of brevity. 


Epcar ALprIcH, 
Littleton, N. H. U. S. District Judge. 


Limit the Citation of Precedents. 


I have been asked by CasE AND CoMMENT 
to contribute a word on the desirability of 
shortening opinions or reducing their num- 
ber, and as to the best means of limiting the 
accumulation of reported cases. 

A discussion of this subject has come tardily 
on. The third Dallas is the first volume of 
the United States Supreme Court reports 
devoted to the decisions of that court alone. 
That volume contains the decisions rendered 
by the court during a period of more than five 
years. The opinions of that court now fill 
nearly five volumes in a year, and it is be- 
lieved that the rate of increase in other courts 
has been greater. Changing slightly the last 
sentence of St. John, I suppose that even the 
world itself could not contain the books that 
would be written by the courts if the present 
progress were to continue. 

Naturally, the first inquiry is, “Why should 
opinions be written in deciding cases? There 
are only four reasons which occur to me for 
the writing of opinions: 

First. Written opinions are required by 
Constitutions or statutes in order that the 
people may know that the judges have abil- 
ity, and that they render honest opinions. To 
comply with this requirement necessitates a 
full statement of the facts of the case and all 
the reasons which occur to the judge for the 
decision. 

Second. Where several judges are required 
to pass upon a case and one of their number 
is assigned to make investigations and to write 
the opinion, the judge writing the opinion 
should make a full statement of the facts, 
citing the principles of law controlling, and 
he should give in full the reasons for the 
decision. If this is done, it will probably save 
the other judges much labor. It would seem 
that compliance with this idea would necessi- 
tate lengthy opinions. 

Third. Opinions should be written by in- 
termediate courts of appeal. An opinion by 
such a court is of great assistance to the 
higher court when an application is made 
for a writ of error or certiorari. It is quite 
evident that in such a case the opinion should 
be quite full as to facts, and contain a citation 
of the principles and authorities relied upon 
by the judge; or, in other words, it should 
be lengthy. 

Fourth. Where the case involves new ac- 
tivities of humanity, or involves the construc- 
tion or application of a statute, the decision 
may be used as a precedent in future litiga- 


Case and Comment 


tion. Precedents are of very little use except 
where the court is bound by the decision of 
a higher court unless they contain the rea- 
soning that prompted the decision. If the 
argument or reasoning of the court is to be 
convincing and satisfactory, it may have to be 
elaborate. 

It is the abuse of the practice of citing 
precedents which has, to some extent, caused 
the trouble. If cases were tried by principle 
rather than by precedent, there would not be 
such a ravenous desire on the part of lawyers 
to have reports of all opinions. In the argu- 
ment of cases the controversy at bar is, in 
many instances, lost sight of in the discussion 
of precedents. The lawyers turn aside and 
argue at great length about the decisions of 
courts in other cases, and often vie with each 
other as to who can furnish the greater num- 
ber of citations. The courts are driven to fol- 
low the arguments of counsel, and to devote 
a large part of their opinions to the explana- 
tion of what other courts have or have not 
decided. The practice of the law has degen- 
erated into a field of precedent-hunting drudg- 
ery, instead of being a profession that applies 
reason to principles. When I see a lawyer 
coming into court with an armful of reported 
cases to be used as precedents, and followed 
by a clerk or two with still more reports, I 
think of Gratiano: “Gratiano speaks an in- 
finite deal of nothing, more than any man in 
all Venice. His reasons are as two grains of 
wheat hid in two bushels of chaff; you shall 
seek all day ere you find them, and when you 
have them they are not worth the search.” 
It is seldom that two cases are identical as 
to facts; therefore, the so-called precedents 
cannot govern. There are a lot of lawyers 
who remind me of a story. I once went into 
a law library and found there a young man 
who had upon the table nearly all the books 
of reference which the library contained, and 
the tables were full of reports. The young 
man said that he had been appointed by the 
judge to defend a pauper who had been in- 
dicted for committing an assault in a hack; 
that he could find plenty cases of assault, but 
none of assault in a hack; and that he had 
about made up his mind that his client was not 
guilty. 

“The whirligig of time brings in his re- 
venges.” The cycle commencing with Justinian 
is about come round. When Justinian became 
emperor the law books and precedents were 
sO numerous that lawyers could not afford 
to own them, and no library (except possibly 
that of Tribonian) contained them all. Jus- 
tinian codified the laws, and reduced the two 
thousand volumes to fifty volumes. In order 
to protect his work he prohibited the citation 
of the books from which the Codes were 
taken, and forbade the writing of any com- 
mentaries upon the Codes. There are many 
who long for a Justinian, a codification, and 
a conflagration! nor would it be a misfortune 
if their longing were satisfied. 

Many solutions of the problem are suggested 
by a committee of the American Bar Asso- 
ciation, and in the excellent address of the 


















































Honorable John W. Davis. These solutions 
need not be stated here. There occur to me, 
however, one or two other suggestions, which 
I venture to make. 

(a) The right of appeal should be denied 
and cases reviewed only on writ of error. 
When a writ of error is granted the discus- 
sion in the higher court should be limited to 
one or more important points involved in the 
case. The court could limit the scope of the 
discussion in granting the writ. 

(b) The law should limit the publication 
of opinions in book form. They undoubtedly 
belong to the governments, and only such 
parts should be printed as the courts might 
designate as being suitable for precedents, as 
above indicated. 

(c) The example of Justinian might be 
followed by prohibiting the citation of deci- 
sions as precedents. If this were done it 
would not be profitable to own them, and 
lawyers would not have them. For instance, 
why not limit the citation of opinions in a 
state court to the precedents created by the 
courts of that state. 

It would seem that this question is a seri- 
ous one, and it should be taken up and dis- 
cussed seriously until it is disposed of in a 
satisfactory manner. 

Oscar A. TRIPPET, 
U. S. District Judge. 


Make No Quotations. 


In courts of first instance the value of an 
opinion seems to me to be the guaranty that 
the judge has honestly considered all the 
points of the beaten party. This is a duty 
which I have always felt the judge owed to 
that party. It assures him that there has been 
an honest effort to apply the existing rules, 
and not the judge’s personal views. I there- 
fore think it most important that a judge 
should discuss the points on which the beaten 
party relies in any except trivial cases. The 
inordinate length of most judicial opinions 
arises chiefly from quotations, which ought 
never to be contained in an opinion; two or 
three pertinent citations are generally enough. 
The rule laid down should be stated without 
discussion when it is already well settled, and 
upon the presupposition that it requires no dis- 
cussion. Occasionally, when the law is in 
doubt, the judge must discuss the cases, and I 
see no way to avoid some discursiveness in 
such a case; and even then I hold it an inex- 
orable rule that no quotations should be made. 

I see no escape from the discussion of 
questions of fact in opinions written by judges 
in the first instance. I should say that at 
least two thirds, and probably four fifths, of 
the work of such a judge consisted in getting 
straight such questions and that the discus- 
sions of law could be reduced to an almost 
nominal length. 

My experience as an appellate judge has 
been very limited. In such courts it will 
probably always be the case that new ques- 
tions of law, constantly arising as they will, 
must be considered at some length; but there. 


Los Angeles, Cal. 





Symposium on Writing and Reporting Opinions 





799 


too, the invariable rule should be against quo- 





tation. In appellate opinions generally, a dis- 
cussion of the facts can be avoided, and this 
will more than make up in brevity what a 
discussion of the law requires. 

An observance of these limitations would 
greatly reduce the length of opinions; but it 
would only be a palliative, not a relief. I 
suspect that the only effective way to curtail 
the reports is to appoint an official reporter 
with power to select for publication opinions 
and parts of opinions, with some positive pro- 
hibition against publishing any that he has not 
selected. I doubt whether any legislature can 
be got to do such a thing. Lawyers like to 
see their names in the books, and judges like 
to get the publicity of the reports. If there 
were such a reporter, he could, if he knew 
how to do it, cut out of many opinions most 
of their length by eliminating all discussion of 
fact. That would give him a good deal of 
power, it is true, and would run counter to 
the verbal traditionalism of the profession in 
America. In my judgment neither objection 
is good. Everyone must agree that out of an 
opinion in the ordinary case in negligence, 
patents, collisions, goods sold and delivered, or 
promissory notes, there is little of value. 

LeaRNED Hann, 
New York City. U. S. District Judge. 


Remedy May Be Worse Than the 


Disease. 


Editor Cas—E AND CoMMENT: 

Yours in re law reports but now overtook 
me “circuiting” in the largest judicial district 
in the United States. 

Briefly, any remedy to restrict publication 
of decided cases may be worse than the dis- 
ease. What has been decided determines what 
will be decided. As decisions are law, all of 
them should be reasonably available, even as 
statute law. So long as men are subject to 
reason, they will seek legal light in the rea- 
soning of judges. Even if we ever arrive at 
free judicial decision untrammelled by pre- 
cedent, the wisest judge (so, too, of counsel) 
will desire to consult the opinions of his fel- 
lows,—will learn from them.—and the learn- 
ing of counsel and judge is the surety of 
justice. 

It does not follow that all lawyers will 
want all reports all the time. The average 
practitioner with the reports of compelling 
authority in the jurisdiction of his labors will, 
in general, find himself sufficiently supplied. 
The digests will guide to any others, when 
necessary, always reasonably available. Re- 
stricted publication means inequality of oppor- 
tunity. 

Some counsel will secure opinions that others 
cannot. It also means obstruction to the due 
administration of justice. Large enterprises 
and propaganda would secure and sort out 
all opinions favorable to their contentions, and 
in one form or another present them as au- 
thority, inevitably disturbing the otherwise 


equable growth and flow of the currents of 
law. 
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This is illustrated by the present unusual 
practice of the Department of Justice, print- 
ing and distributing to district judges the lat- 
ters’ decisions interpreting the new war legis- 
lation, but, apparently, limited to decisions that 
accord with the views of the personnel of the 
Department,—that are assumed to be more fav- 
orable to the Department’s client than to ac- 
cused. Doubtless this is from the best of 
motives, but an intolerable practice on the 
part of any litigant, public or private. 

Save in cases of large importance, opinions 
should be brief,—more thought than language. 
A multitude of words is an intellectual griev- 
ance. But judges have not always time for 
brevity. Perhaps nisi prius decisions should 
not be published. It has been said, however, 
and not cynically, that their publication is 
thought to sometimes influence results on ap- 
peal. When reports are not demanded, they 
will not be published,—perhaps the natural re- 
striction. Those who would restrict publica- 
tion of final opinions would veil the sun, and 
are kin with him who committed the crime of 
Alexandria. 

Geo. M. Bourgutn, 

U. S. District Judge. 


Published Opinions Should Decide 
Something. 


Helena, Montana. 


Editor Cas—E AND CoMMENT: 

I have yours, asking me to write a word 
about shorter judicial opinions. There is now 
such a mass of judicial literature as to com- 
pel judges to be more brief in declaring the 
whole counsel of the law. I think, too, we 
need not publish any opinion, unless it dis- 
tinctly decides something. I am converted. 
I will try in future to show good works. I 
do not desire, however, to fill your good maga- 
zine with words touching the subject; fearing 
lest you suggest Shorter remarks about shorter 
opinions. CLareNceE HALte, 
Portland, Me. U. S. District Judge. 
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Gleanings. 


Several judges who were unable to par- 
ticipate in the discussion indicated very briefly 
their views or made a pertinent suggestion. 

Judge William B. Sheppard states: “I am 
in entire accord with the movement for the 
reduction of published opinions. In my opin- 
ion the Federal district judges should limit 
their opinions to cases requiring first con- 
struction of statutes and to new and novel 
questions. These opinions should be confined 
to a brief statement of the facts, followed with 
conclusions of law.” 

Judge Don A. Pardee writes: “It is a mat- 
ter in which something should be done, but 
I see no way to correct the evil unless the 
young judges and reporters will take it in 
hand. ‘It is indisputable that the present re- 
ports are very badly padded.’” 

Judge Erskine M. Ross says: “I am alto- 
gether in favor of short opinions,—the shorter 
the better,—provided, of course, the case it- 
self, and the grounds upon which the decision 
rests, are clearly stated.” 

Judge Thomas C. Munger states: “I think 
that appellate courts could profit by the ex- 
ample of the Supreme Court of the United 
States in preparing many opinions to read 
substantially as follows: This case is affirmed 
or reversed on the authority of (citing cases). 
Such decisions would satisfy reasonable men 
and avoid vain repetitions.” 

Judge Joseph Buffington comments: “The 
remedy, so far as the patent cases are con- 
cerned, is quite clear to me, that they ought 
to be excluded from any publication that the 
bar at large uses.” 

Two judges refer humorously to the fact 
that they have felt obliged to write a num- 
ber of long opinions, and suggest that their 
approval of short opinions might cause ad- 
verse comment. 


America’s Rainbow 


High held by the hands of Freemen, 

Above broad bands of the brightest Red, 

With alternate stripes of the purest 
White, 

Floats a piece from Heaven’s Blue. 


Flag of the Fathers—a Nation’s pride, 
Dyed by the blood of martyrs—the Red; 
Woven from angel robes—the White ; 
Set with silvery stars—the Blue. 


Casper, Wyoming. 


Soul of a Nation—Flag of ours,— 
“Carry on” thy message of Peace,— 
Thru blood and tears and battle smoke 
Strike the insolent foe with godly wrath. 


Flag of Liberty—Flag of Hope— 

High held by the hands of Freemen 
Thru blood and tears and battle smoke— 
Rainbow of Promise in the sky. 


E. Richard Shipp, 















The Constitutionality of the Child 
Labor Law 


BY HARRY S. GLEICK, ESQ., 
Of the St. Louis Bar 
Author of Articles on ““Price Maintenance,”’ “The Origin of the Writ of 


Y THE act of Con- 
gress now common- 
ly known as_ the 
Child Labor Law, 
approved Septem- 
ber 1, 1916, the 
powers of the Fed- 
eral government are 
extended, indirectly 
perhaps, to matters 
over which the several 
states had previously exercised sole ju- 
risdiction. The question of constitution- 
ality has arisen. Can the Federal gov- 
ernment regulate the manner in which 
commodities within the states are manu- 
factured ? 
The act provides in part, 


That no producer, manufacturer, or dealer 
shall ship or deliver for-shipment in interstate 
or foreign commerce any article or commodity 
the product of any mine or quarry, situated in 
the United States, in which within thirty days 
prior to the time of the removal of such pro- 
duct therefrom children under the age of six- 
teen years have been employed or permitted 
to work, or any article or commodity the pro- 
duct of any mill, cannery, workshop, factory, 
or manufacturing establishment, situated in 
the United States, in which within thirty days 
prior to the removal of such product there- 
from children under the age of fourteen years 


have been employed or permitted to work, 
etc. 


That is to say, the Federal government 
prohibits the shipment in interstate or 
foreign commerce of certain articles and 
commodities, not because of any objec- 
tion to the nature of the articles and 
commodites, as in the case of adulterated 
foods or diseased cattle, but because 
Congress disapproves of the conditions 





139 Stat. at L. 675, chap. 432. 
1916, § 8819a, 64th Cong. Sess. I. 


Comp. Stat. 


Habeas Corpus,”’ etc. 
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of labor under which the goods in ques~ 
tion were manufactured. Is not Con- 
gress indirectly, if not directly, encroach- 
ing upon the sovereign right of the states 
to control the conditions of labor in 
manufacturing establishments, i. e., in 
intrastate industries? 

The restrictions that this law places 
upon the manufacture of the articles and 
commodities enumerated must be consid- 
ered as indirect rather than direct. It is 
not enacted that mining and manufactur- 
ing, or employment of any sort, shall be 
conducted in any particular way. The 
act only goes so far as to provide that 
products manufactured under certain 
conditions shall not be shipped in inter- 
state or foreign commerce. The manu- 
facture may go on; the prohibition is 
directed to the transportation across the 
state line. The restraint upon the intra- 
state feature of the process is therefore 
indirect. 

The question then arises, Can Con- 
gress accomplish indirectly a_ result 
which admittedly it may not reach by 
direct means? For it must be conceded 
that Congress could not directly pro- 
hibit manufacturers from manufacturing 
articles with child labor. And it must 
also be admitted that the present law if 
enforced will to a very great extent curb 
the use of child labor in factories. 

Reasoning from the decided cases, it 
would seem that Federal government has 
the jurisdiction to bring about indirectly 
a result it could not directly obtain. 

That it is within the realm of Con- 
gress to prohibit the interstate shipment 
of articles in themselves deleterious is 
well established. In Clark Distilling Co. 
v. Western Maryland R. Co. 242 U. S. 
311, 61 L. ed. 326, 37 Sup. Ct. Rep. 180, 
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Ann. Cas. 1917B, 845, it was decided 
that the Federal government may pro- 
hibit the interstate shipment of intoxi- 
cating liquor into states where the sale 
or use of such liquor was prohibited. 
Lottery Case (Champion v. Ames) 188 
U. S. 321, 47 L. ed. 492, 23 Sup. Ct. 
Rep. 321, 13 Am. Crim. Rep. 561, is to 
the effect that legislation forbidding the 
interstate transportation of lottery tick- 
ets is valid. Hipolite Egg Co. v. United 
States, 220 U. S. 45, 55 L. ed. 364, 31 
Sup. Ct. Rep. 364, and McDermott v. 
Wisconsin, 228 U. S. 115, 57 L. ed. 754, 
33 Sup. Ct. Rep. 431, 47 L.R.A.(N.S.) 
984, uphold the constitutionality of the 
Federal Foods and Drug Act, thus pro- 
hibiting the shipment from one state to 
another of impure articles even though 
intended for personal use. The validity 
of the Mann Act (36 Stat. at L. 825, 
chap 395, Comp. Stat. 1916, § 8812) 
prohibiting the interstate shipment of 
from one state to another for immoral 
purposes was sustained in Hoke v. 
United States, 227 U. S. 308, 57 L. ed. 
523, 33 Sup. Ct. Rep. 281, Ann. Cas. 
1913E, 905, 43 L.R.A.(N.S.) 906. Acts 
prohibiting the interstate shipment of 
diseased cattle have also been sustained. 

It is frequently said that in such cases 
the Federal government is prohibiting 
commerce that is inherently harmful. 
But is this accurate? It is frequently the 
subsequent use to which the thing trans- 
ported is to be put that is the cause of 
the prohibition. The transportation may 
lead to an undesirable result. Clark Dis- 
tilling Co. v. Western Maryland R. Co., 
supra, sustained the validity of the 
Webb-Kenyon Act, a law which cannot 
be said to forbid interstate shipments of 
liquor because of evil inherent in the 
nature of the liquor or in the shipment 
of it. If the theory were that the objec- 
tion arose from something inherent in 
the nature of commerce, all interstate 
shipments of liquor would have been 
prohibited. But the act merely forbids 
the transportation into those states where 
the state laws make the use of liquor il- 
legal. In other words, the restraint is 
operative not because of anything pecu- 
liar to the character of the shipment, but 
because of the situation or condition to 
arise at the time of the use of the article. 


Case and Comment 


It is well to recall at this point that, 
while the United States is a government 
of limited jurisdiction, within that juris- 
diction it has plenary powers. Gibbons 
v. Ogden, 9 Wheat. 1, 6 L. ed. 23. Once 
it be ascertained that Congress has, by 
virtue of granted or inherent authority, 
the right to take jurisdiction, it then may 
be said to have full and complete juris- 
diction over that matter. For instance, 
the power to regulate interstate com- 
merce supports the Federal regulation of 
the accounting system of a company of 
whose business less than 1 per cent is 
interstate. Interstate Commerce Com- 
mission v. Goodrich Transit Co. 224 U. 
S. 194, 56 L. ed. 729, 32 Sup. Ct. Rep. 
436. 


Having plenary powers within its ju- 
risdiction, Congress can exercise its 
power to regulate in order to effect pro- 
hibition. As Judge Story says, “A power 
to regulate commerce is not necessarily 
a power to advance its interests.” Thus 
the power to regulate interstate com- 
merce has been exercised to prohibit en- 
tirely the transportation of lottery tickets 
(Lottery Case, supra), and to prohibit 
combinations in restraint of interstate 
trade (Northern Securities Co. v. United 
States, 193 U. S. 197, 48 L. ed. 679, 24 
Sup. Ct. Rep. 436). The constitutional- 
ity of the protective provisions of the 
tariff has been sustained, although such 
provisions are intended to, and do effec- 
tively, exclude certain articles from com- 
merce. 

Again, the question, Can Congress in 
an indirect way effect a result which it 
could not directly accomplish? Congress 
could not directly subsidize the manufac- 
turers of the various articles protected 
by the tariff, but can it be denied that the 
same result is reached by the operation 
of this law? Congress could not pro- 
hibit the manufacture of oleomargarin in 
the several states, but a prohibitive Fed- 
eral tax has been held valid. McCray v. 
United States, 195 U. S. 27, 49 L. ed. 
78, 24 Sup. Ct. Rep. 769, 1 Ann. Cas. 
561. Although without power to pro- 
hibit or regulate lotteries within the re- 
spective states, Congress has forbidden 
the interstate transportation of lottery 
tickets, which, being mere slips of paper, 















hardly can be said to be inherently in- 
jurious. 

A distinction is sought, however, 
where the evil condition to be remedied 
operates before the article is offered for 
interstate transmission. However de- 
plorable the labor of children in factories 
may be, it is argued that nevertheless an 
article so manufactured is no different 
from any other similar article however 
produced, and that, however plenary the 
power of Congress is, it cannot be ex- 
erted so as to differentiate between the 
two. 

But to concede that the Federal gov- 
ernment cannot control this situation is 
to admit that its power to regulate inter- 
state commerce is not plenary. 

The manufacture of an article is but 
one step in a process. That process does 
not cease until the article is placed in the 
hands of the ultimate consumer. Manu- 
facturing would be tremendously re- 
stricted were it not for the other steps in 
the process, particularly transportation. 
The article is not manufactured until the 
producer foresees a method of transpor- 
tation to a market. It is settled that 
Congress may regulate the transportation 
when it deems a subsequent step, the sale 
of the article, an evil. After all, the 
phrase “inherently injurious,” referred 
to above, merely means that the third 
step in the process necessarily depends 
upon the second. And does not the first 
step, from an economic standpoint, also 
depend upon the second? Perhaps not 
in isolated instances, but, in general, 
manufacturing is dependent upon trans- 
portation. And if the Federal govern- 
ment sanctions the interstate transporta- 
tion of an article the mode of manufac- 
ture of which it condemns, is not the en- 
tire process thereby aided? 

The case of The Abby Dodge, 223 U. 
S. 166, 56 L. ed. 390, 32 Sup. Ct. Rep. 
310, is a decision which supports this 
view, although the law there was not 
drawn so as to affect commerce alone. 
By an Act of June 20, 1906, 34 Stat. at 
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L. 313, chap. 3442, “the landing, deliv- 
ery, cure, and sale of sponges taken by 
means of diving or diving apparatus 
from the waters of the Gulf of Mexico 
or Straits of Florida,” were with certain 
exceptions prohibited. In construing 
this act, the court held, inter alia, that, 
although the act would have been invalid 
had it been intended to regulate the 
method of gathering sponges within the 
territorial limits of Florida, yet it was to 
be construed as applying only to sponges 
gathered outside of these limits; second- 
ly, that the regulating power of Congress 
is so complete as to give it authority to 
forbid the importation of sponges so 
gathered. The court distinctly sets forth 
that the paramount authority of Con- 
gress over foreign commerce gives it ab- 
solute authority to prohibit the bringing 
in of merchandise so produced. 

Is the power of regulating interstate 
commerce less comprehensive? The 
marked tendency of the Supreme Court 
to extend the jurisdiction of the Federal 
courts is justified by a gradual evolution 
in public opinion. We are now not 
nearly so jealous of our state rights as 
we have been in the past. Formerly 
many issues predominating in our politi- 
cal life were of such a character as to 
make certain states or groups of states 
fearful lest the other states would enact 
hostile Federal legislation. The slavery 
issue, and the post bellum questions, and 
the tariff issue, are examples. 

But the present trend is away from 
sectional issues, and we look more and 
more to Washington for a settlement of 
big problems. The war has only accen- 
tuated this tendency. The feeling seems 
to predominate that co-operation and 
uniformity and efficiency are better at- 
tained by Federal than by state legisla- 
tion. 


Gerry §. Peevere 


The Lawyer and Patriotic Service 


BY JOSEPH HARTIGAN 
Member of the New York Bar 


HE legal profession is 
one of the most power- 
ful forces in shaping 
public opinion, and 
thereby the destiny of 
America. There are 
some 150,000 lawyers 
in the United States,— 

an army of counselors whose paramount 
duty is to advise people of all classes 
how best they can individually render 
patriotic service in these days of the na- 
tion’s participation in the great war. 

The lawyer is a man of thought and 
action, and his responsibility in his com- 
munity is great. Touching elbows as he 
does with every element of our popula- 
tion, and coming in contact with every 
form of the country’s activities, he is at 
once the student of affairs and the teach- 
er and adviser of men. He speaks both 
to the individual and to the multitude. 
The intimate words of advice given in the 
sacred relation of attorney and client may 
be of as great importance in ultimate ef- 
fect as public utterance spoken from the 
rostrum. Therefore, the lawyer at all 
times should hold the duties of patriotism 
foremost in his thought and speech. 

The history of America unfolds a rec- 
ord of proud achievement on the part of 
the lawyer in building up its institutions 
both in peace and in war. The commun- 
ity looks to him for wise guidance in pub- 
lic affairs, just as the individual consults 
him, confident that his advice will make 
for security in private affairs. All men 
have the right to expect of the lawyer 
who offers his services to the public, first, 
that he possess reasonable skill and learn- 
ing; and, secondly, that he will employ 
them with all possible care, and to the 
best of his judgment and ability, in the 
interest of those he undertakes to serve. 

The service performed by the lawyer 
in times of peace in America stands as a 
conspicuous model of devotion to the 
cause of peace, exercising an influence on 


the minds of the body politic that makes 
for respect for the machinery and the 
operation of the government. He thus 
has had a powerful and direct part in the 
history and the institutions of the United 
States. In the field and at home his in- 
fluence on the solidarity of the r tional 
spirit has been exercised with that intense 
effect to be expected of the individual 
whose mental and moral training is the 
outcome of sound educational discipline. 

Never before in the history of the 
country has the lawyer had greater op- 
portunity to serve his times and his coun- 
try in this way, never a greater chance 
to live up to the highest ideals of his pro- 
fession, than he has at the present time. 
The lawyers of the United States consti- 
tute one in every three hundred of our 
male population, and the war has vital- 
ized the profession anew in its function 
of molding public opinion to a realization 
of the meaning of the war as exemplified 
in the addresses of President Wilson. 

National service means personal sacri- 
fice. The lawyer is particularly prepared 
to make this sacrifice, and to guide his 
fellow citizens in making the same sacri- 
fice in the most efficient way. The law- 
yer, by reason of his profession, has an 
increased obligation to his country, a 
special call to contribute, in this as in 
other wars, to the solution of the prob- 
lems of the hour, not only by the valor 
of arms, but also by wisdom of counsel 
and the power of the written and spoken 
words. 

One of the greatest of these problems 
has to do with the efficient employment 
of the wealth of the country,—not only 
that of the government, or great corpora- 
tions or wealthy individuals, but also of 
men and women of humbler means and 
economic effort. The lawyer at home, 
therefore, will best serve his country by 
acting, both in the quiet of his office or 
on the public platform, as a financial 
guide to the people and to the commun- 
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The Lawyer and Patriotic Service 


ity, teaching them how they should lay 
their wealth, their possessions, and their 
abilities upon the altar of national serv- 
ice. 


The lawyer is qualified to guide his 
client as to the safe investment of money, 
and to advise the community in the best 
conduct of public finances. He can best 
perform his dual duty as patriot and good 
adviser to his clients by convincing them 
of the patriotism and the wisdom of 
placing their money at the service of 
their government though the Liberty 
Loan. If he does this, the lawyer will 
make a significant contribution to the 
traditions of his profession and to the 
making of American war history. 


Just now the business of America is 
war. To be successful in the accomplish- 
ment of our purpose in this war, the 
whole manhood of America must be em- 
ployed upon it. The American fighting 
man on land and sea plays the primary 
role in the supreme sacrifice that he 
makes to implant an American ideal in 
foreign lands, so that this ideal may also 
live in America. But we who remain at 
home have an equally high duty to per- 
form, demanding that we devote body 
and soul to the same cause continually, 
contributing in one way or another every 
minute of our time and every thought of 
our brain. 


This is a war that cannot be carried on 
in our leisure. War cannot be treated as 
an amateur sport. It is struggle either for 
world imprisonment or world liberation. 
We have entered upon the keenest com- 
petition of our national career. We have 
succeeded in peace. We must compel 
ourselves to succeed in war. 


A lady once asked Sir Isaac Newton 
how he had made his famous discovery of 
the law of gravitation, and he replied, 
“By constantly thinking about it.” We 
cannot be successful in this war unless we 
are constantly thinking about it and 
working for it. The men and women of 
the nation who are in military uniform of 
the various forms of service will fight and 
win the battles of this war; but those who 
remain in civilian garb must make it 
possible for them to fight and win by 
keeping the wealth and the money of the 
nation constantly at work for the war. 
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It is the duty of lawyers to advise them 
how this can best be done. 

We have been termed shopkeepers by 
our foreign relations, who sometimes 
have accused us of merely making money 
to spend on ourselves. America is now 
keeping shop to make money to spend not 
upon comforts or luxuries, but to bring 
liberty to the world. When this war is 
past, we shall be entitled to respect from 
the generations to come, because the peo- 
ple of the United States used their re- 
sources and energy and wealth in the 
achievement of a great ideal. 

America is now engaged in spending 
its money and its blood for the highest 
of motives. Money has never been better 
employed either in the service of an ideal 
or for the good of the people who own it. 
When Uncle Sam holds forth the oppor- 
tunity to his people to buy Liberty Bonds, 
he is offering them the greatest invest- 
ment the world has ever seen,—a chance 
to have a share in making the world, both 
for themselves and for their sons, a better 
place to live in, and also to have a share 
in an investment guaranteeing the safety 
of their money while it is being employed 
for this ideal purpose. 

The report of the United States Treas- 
ury Department shows that, after the 
first and second Liberty Loan campaigns, 
Uncle Sam had associated with himself 
more than 10,000,000 partners, having a 
moneyed interest in this greatest adven- 
ture of the nation’s history,— a moneyed 
interest in bringing about the peace and 
security of the world as extra dividends 
on their investment. 

Every American has reason to be an 
optimist in this war. At our back lie 
our great national resources yet to be 
produced and developed, while before 
us is the ideal of creating an inter- 
national public sense of morality. The 
Liberty Loan is a strengthening of the 
national solidarity and a recruiting of the 
precious forces for the work and well- 
being of the country. The lawyer has a 
great part to play for America in this 
war, and that part will be exercised with 
as much fighting spirit as that shown by 
the American military fighting men. The 
efficiency of the lawyer in his office, on 
the platform, through the newspaper and 
other publications, through personal solic- 
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itation of clients, through the distribution 
of Liberty Loan literature to his neigh- 
bors, through his advice to societies and 
organizations in which he may have in- 
fluence, and through his co-operation 
with the Liberty Loan committee, will 
all be productive of effective financial 
results to the nation. Although his activ- 
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Wish it was all over; I'd get rested 
for a spell. 


Case and Comment 


ities may be without prominent public 
credit, he will at least have the satisfac- 
tion of fighting his part for his country 
and in maintaining the honored traditions 
of his profession. It is an opportunity 
greater than any generation of the legal 
profession of the United States has ever 
had. 


Sherman didn’t go so far off when he said 
that war was hell. 

Why, my legs are nearly run out; all I do is 
tramp, tramp, tramp, 

Postin’ letters fer my sister, now her beau’s 
in camp. 


Why, she’s writing, writing, writing, one, two, three a day. 

There ain't never time for base-ball; I no sooner start to play 

Than out comes my sis and hollers, “Bill, run buy some three-cent 
stamps.” 

Gosh! I pity all kid brothers, who ‘ve got sisters’ beaux in camps. 


Margaret Yandes Bryan. 
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The Thirteenth Juror 


BY WILLIS BARNES 
Of the New York Bar 


WHat isa juror? Lexi- 
cographers answer: He 
is a juradorum— 
a swearer—one who 

= swears he will do jus- 

tice between the state 

and its people, or be- 

tween persons,—claim- 

ants and defendants,— 

upon evidence present- 

ed. When twelve jurors are brought to- 

gether in a court of justice they are de- 

nominated a trial jury. They are select- 

ed to try causes under direction of the 

presiding judge, who at common law and 

by statute is party participant with the 

jury. They all have sworn to render a 

true and just finding, based upon the law 
and the evidence—facts—presented. 

When a case comes on for trial the at- 

torneys for the complainant and defend- 


ant each urge two points: 


Ist. That defendant, if a criminal, 
must be considered innocent, and every 
doubt must be credited to him or her, 
until beyond doubt they are proved 
guilty. 

2d. That the jury alone must pass 
upon the facts—evidence—that they 
have no part in dealing with the law of 
the matter ; that the judge alone is given 
the right to declare the law bearing upon 
the issue at trial. 

The trial judge says in effect: Gentle- 
men of the jury, give me your verdict, 
based upon the evidence submitted to 
you, and I will apply the law. But is this 
all the judge says? Well, hardly ever. 
He takes up the evidence, rehearses it 
item by item, comments upon and ex- 
plains it, and then says: Now, Gentle- 
men of the jury, if upon the evidence 
which has been submitted to you you 
find so or so, then you will find for the 
complainant or the defendant, and the 
law of the matter is so or so. Thus the 
judge becomes a participant in the con- 
sideration by the jury of the evidence; 


he in effect steps down from the bench 
and enters the jury box; he becomes the 
thirteenth juror, and thus aids or appar- 
antly directs the jury in their finding 
through his elaboration and analysis ot 
the testimony. 

Then again, the judge, after trial and 
verdict in civil cases, arrogates to himself 
the right to defeat the finding of the jury 
by setting aside the verdict awarding 
damages or allowance, and cutting the 
amount down to a sum much less than 
the amount allowed. In such case may 
we ask who has given a true and just 
verdict as between complainant and de- 
fendant; the jury of twelve men care- 
fully selected to try the cause, or the 
one man—the judge—the thirteenth 
juror? In such a case the trial by the 
twelve men proves simply to be a farce. 
It is not necessary to give statistics as to 
such cases, the books are overburdened 
with the records of such trials running 
from the trial court to courts of appeal. 
In very many cases the court of last 
resort goes back to the verdict of the 
twelve men, and sustains the true princi- 
ple of legal justice, viz., that the case 
and verdict must stand upon the princi- 
ple that the jury alone are empowered to 
find the verdict upon the evidence pre- 
sented to them; that the judge at the 
initial trial exceeded his rights in setting 
aside the jury verdict and fixing a verdict 
in accordance with his personal judg- 
ment. Thus the one man, the thirteenth 
juror, dominates the twelve. 

We say that in many cases the court of 
last resort sustains the jury verdict, but 
here again we find records which show 
that the verdict of the jury is set aside, 
and not alone set aside because the trial 
judge erred in the application of the law. 
The question may again be asked just 
here: Has the court of last resort ex- 
ceeded its right by tampering with the 
jury verdict, and thus defeating justice 
by not confining its findings to the law 
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alone? In such event, the case is tried 
again by a jury of judges, who pass upon 
the evidence and law. It is an entirely 
new trial of the case, criminal or civil. 

What is the influence of the thirteenth 
juror upon the other twelve jurors? 
Here are twelve men selected from the 
ordinary walks of life, commercial or in- 
dustrial—rarely from professional life. 
The only impressive faculty they are sup- 
posed to have is a sane mind capable of a 
common-sense conclusion upon facts 
submitted, and that each man’s mind will 
be brought to a unanimous conclusion, 
but in the effort to accomplish this the 
thirteenth juror takes a part; he is looked 
upon as one learned in the law and 
necessarily learned in the skilful analysis 
of evidence; the jury listens to this an- 
alysis and the color put upon it by one 
who knows what he is talking about, and 
when the twelve jurors retire to the con- 
sultation room they carry with them a 
mental influence so impressive that it 
cannot be easily dismissed ; it enters into 
and necessarily becomes a part of the 
evidence they are called upon to con- 
sider. 

From a psychological standpoint it is 
mind influence upon mind. It is the in- 
fluence which creates public opinion, that 
directs the masses whether in religious, 
political, commercial, financial, or social 
life. 

The twelve court jurors are a minia- 
ture mass, a conglomeration of twelve 
minds, and upon this mass mental force 
is brought to bear, first by the skilful 
argument of counselors, pro and con, 
who seek by ingenious presentation of 
their ideas of the case and analysis of 
the testimony, to influence the mind of 
the jury to see only the evidence as pre- 
sented by the state or attorney for the 
complainant in civil suits, or only the 
evidence presented by attorney for the 
defendant. Then comes the thirteenth 
juror, who, under the influence of power, 
of position, and superiority of learning 
as to law and evidence, takes up the 
whole matter from first to last, and re- 
hearses the evidence pro and con; and 
although the jurors may intend to avoid 
partiality or bias, yet there is almost al- 
ways a tone of sympathy for one side or 
the other, for his mind must have been 
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impressed by the testimony, and although 
he may not express himself in language 
of opinion, his convictions leak out and 
go to the jury in his charge. Is it any 
wonder that after such an experience 
juries fail to agree, or that a minority 
cannot see eye to eye with the majority? 

That the thirteenth juror’s mind is 
often biased is shown by the oft-repeatea 
comment by trial attorneys, that the 
charge to the jury was favorable to the 
complainant or defendant. Then again, 
how many thousands of cases have gone 
up on appeal and been returned for a 
new trial, based upon the opinion of the 
appellate court that the trial judge erred 
in his charge to the jury, not only in 
stating the law, but in comment upon the 
evidence? References or statistics are 
not necessary; for every practising law- 
yer sometime in his experience has been 
the victim of the erring thirteenth juror. 

The jury must also be the victim of 
mental influence when, in their hearing, 
the attorney asks the court to charge the 
jury on points of evidence, and the reply 
of the thirteenth juror to these requests 
is made, and often there is argument on 
these requests, all in the hearing of the 
jury. Does this help to give the minds 
of the jury a clear, unbiased, and un- 
sympathetic impression as to the evi- 
dence pro and con, whereby they can sift 
out the truth and give a true and just 
verdict? In view of all this, is it to be 
wondered at when jurymen take the bit 
and run wild as they do? Munsterberg, 
the celebrated psychologist, has given us 
some pausing thoughts on this subject in 
his essay, “The Mind of the Juryman.” 
It is too long to be quoted here, but may 
be found in almost any library. 

At a recent examination of talesmen 
for jury service in a criminal cause, one 
man said, “I object to service on jury 
because I think the judge has too much 
to say about the evidence.” He was 
promptly rejected, and yet here we can 
see a ray of light shining in the right 
direction of real justice. In this regard 
let us refer to the state of California, in 
whose Constitution there is a provision: 

Judges shall not charge juries with respect 


to matters of fact, but may state the testimony 
and declare the law. Art. 6, § 19. 


It will be noted that the judge “may 



































state the testimony ;” this we think means 
that the judge may refresh the memory 
of the juryman, and it is no doubt a 
wise provision, for the judge has taken 
notes and can refer to the stenographer’s 
record, whereas the jury has not been 
allowed to take notes in the jury box, 
or to take away exhibits until after the 
charge by the judge. The fact is that 
the juryman must rely upon his memory, 
which is by no means always infallible. 

Now, here is a case which carries with 
it quite a different atmosphere from the 
points that we have been considering; it 
came under the writer’s notice in his 
student days: 

The People v. Doe. It was claimed 
that the defendant had killed a woman. 
After the evidence was all in, and the 
lawyers had exhaustively analyzed the 
testimony, each claiming a_ verdict, 
the judge said: “Gentlemen of the jury, 
the several degrees of murder are:” (and 
he explained them in full detail). “You 
have heard all the testimony, and are 
quite capable of deciding whether this 
defendant is guilty or innocent, and of 
what degree of crime, if guilty. When 
you have decided, give me your verdict 
and I will apply the law.” The lawyers 
each asked the judge to make certain 
charges to the jury, which he refused, 
saying: “The jury are the sole arbitra- 
tors, they must decide this case on the 
evidence without analysis of the evidence 
from me.” They did, and the verdict 
was upheld as being a perfect jury trial, 
the judge and jury each performing their 
full duty under the law. 

One might think that the writer is 
firmly of the opinion that a jury trial is 
infallible. I do not think so. I believe 
justice would be better served by a jury 
of three or five judges, sitting in banc 
for the trial of all classes of legal actions, 
criminal or civil, and that the many times 
farce of trial by jury should be abolished. 
It is, however, made a farce many times 
out of ten by the act of the thirteenth 
juror. That juries do err, and make 
grievous mistakes, and give some mar- 
velous and wonderful verdicts, cannot be 
denied, but they are no more given to 
error than the one—the thirteenth juror, 
as the vast number of reported cases in 
the appellate courts will prove. 


As the law now stands, trial by jury 
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is the law of the land, but let it be so 
de facto; let the thirteenth juror save 
time and the confusion of the minds of 
jurors by ceasing to make long, wordy 
analysis of testimony; let him state the 
law and stop within his province; let him 
also cut down the long-winded analysis 
and argument of attorneys to the jury, 
then trial by jury of facts or evidence 
as between the state and the people, or 
between man and man, will fully accom- 
plish the law of trial by jury. 

That juries are capable of doing jus- 
tice has been asserted by a distinguished 
recorder who sat for many years in the 
criminal court in New York county, New 
York. He said that he had never known 
a jury over which he was presiding in a 
criminal case to return a wrong verdict; 
but it must be quite apparent that this 
jurist was a master of criminal law, and 
saw to it that legal evidence was pre- 
sented, and hence the remarkable result, 
and as the writer remembers, the wise 
jurist was not a dictator to the jury. 
There are thousands of cases in the 
courts of original jurisdiction that are 
not the judgment of juries; they appear 
only as lay figures in a statutory sys- 
tem. The thirteenth juror is the con- 
trolling verdict-maker. Not alone is the 
thirteenth juror the controlling dictator, 
for when the verdict goes up on appeal 
his verdict is often defeated by the ap- 
pellate court, who may all concur, or 
may render a Scotch judgment,—a ma- 
jority verdict, and just here we may ask, 
Why should we not have Scotch verdicts 
ab initio from our juries? How often 
we see cases reported where seven, nine, 
and eleven jurors have agreed. The ma- 
jority judgment would save a_ vast 
amount of expense to the state in criminal 
trials and the contestants in civil suits. 

Thousands of cases at law are decided 
in the appellate court even up to the 
United States Supreme Court by a ma- 
jority verdict, and such verdicts are 
based on law and evidence presented. 
It may be idle argument to present the 
matter here set forth, because it is in 
conflict with the law of the country as 
it stands to-day, but at least it is some- 
thing to think about. 
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To a Country Courthouse 


Judge, I’m thinkin’ back to Boyhood 
And to Home and Court and you, 
And th’ memories that linger 
Of th’ things I used t’ do. 
There were trees,—big, spreadin’ fel- 
lows,— 
And a lawn of clean-cut grass, 
An’ th’ clatter of th’ wagons 
On th’ dirt road, as they’d pass. 


Judge, I’m thinkin’ back to mornin’s 
When th’ sun beat in th’ Square, 
An’ th’ Courthouse hummed an’ chat- 
tered 
With th’ folks that gathered there. 
Windows wide, and birds a-singin’, 
Pigeons high up overhead, 
Sort of impudent, I reckon, 
As th’ Word o’ Law was read. 


Judge, I’m thinkin’ how I tiptoed 
In my barefoot, wide-eyed way 

To th’ Courthouse door, an’ waited 
Fer th’ things you had to say. 

And I see you, sittin’ yonder, 
Lookin’ dignified and grand, 

With your law books an’ your glasses, 
An’ th’ gavel in your hand! 


Judge, I’m thinkin’ of th’ court room, 
Of th’ hot an’ heavy air, 
Of th’ cases you were tryin’ 
An’ th’ whispers everywhere. 
Of th’ clock that ticked behind you 
In a stern an’ legal style, 
An’ th’ clerk, as fat as butter, 
Who made everybody smile. 


Judge, I’m thinkin’ back and wishin’, 
In a way that grown-ups do, 
That th’ wheels of time, reversing, 
Might bring Yesterday,—and you. 
In that little country Courthouse 
Tucked amongst th’ maple trees, 
All th’ village joy an’ sorrow 
Had to say: “Your Honor, Please!” 


Judge, I’m thinkin, and I’m longin’ 
For a chance to stand, once more, 
With a barefoot youngster’s heart throb 
At that half-closed Courthouse door. 
And to hear th’ maples stirrin, 
An’ th’ pigeons, overhead, 
At their billin’ an’ their cooin’ 
While th’ Word o’ Law was said. 


Simei 
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BY WILLIAM W. BREWTON 
Of the Atlanta Rar 
Author of a Series of Philosophic Essays on Law 


“The mental features discoursed of as the 
analytical are, in themselves, but little suscep- 
tible of analysis.”—Poe. 


NDIVIDUALISM” 
is the greatest idea 
ever conceived by 
man in all the his- 
tory of the world. 

¥ The human mind’s 
conception of the 
individual entity of 
human spirit is the 
essence of man’s 

full realization of truth. For what could 
be more to man’s good than the self-con- 
sciousness of power; or what could re- 
veal to him his true destiny so surely as 
the recognition that only within his own 
mind is to be found the governing prin- 
ciple of his own life? The realization 
that there lies within every man’s mind a 
principle individual and absolute is that 
which arouses in man a knowledge of the 
grandeur of his own being and of the su- 
preme importance of himself in the 
world! And it is this realization which 
gives the self-consciousness of power, 
which philosophy has termed, “individu- 
alism.” 

It cannot be said to be surely known 
that the life of the individual is a replica 
in miniature of the progress of the hu- 
man race at large. Such an inspiring 
identity, philosophy as yet can under- 
stand only as a mystery, a final solution 
of which, some day, may or may not 
prove that the individual mind is a coun- 
terpart of the world mind. Nevertheless, 


a strong and compelling analogy exists 


1In a future work to be entitled, The Di- 
vineness of the Human, the author purposes to 
discourse, in complete and more elaborate 
form, upon man’s individual and distinct being 
—that principle within him which separates 
between him and the human race, and which 
is the key to the destiny intended by the Su- 
preme Being for him alone. 


between the two. And if there be none 
who can prove, there is yet none who can 
deny, that the present mighty upheaval 
in world affairs is a picture grand of the 
struggle within an individual mind be- 
tween the forces arrayed for and against 
the attainment of truth. 

Individualism, then, is the citadel of 
the human soul; it is the mark of destiny 
which is not to be altered or overcome by 
world forces. It rests within every 
mind, though not all minds apprehend it ; 
that is to say, not all men know their 
own destinies. Those men who have ap- 
prehended their own destinies are those 
who have imprinted their own individual- 
isms upon the face of the world. IJmndi- 
vidualism is not material, but spiritual 
and imperishable forever. Individual- 
ism is the human soul itself. 

It is only when the human mind fol- 
lows its own individualism and destiny 
that its course is in keeping with moral- 
ity. It must so do in declaring its con- 
ception of justice and right, as well as 
when directing its own course of life in 
the world of practical affairs. The hu- 
man mind is to maintain the integrity of 
its conceptions as well as the integrity 
of the acts which it directs for its own 
life in the world. And if the interpre- 
tation and declaration of justice be dele- 
gated to the judiciary by the world at 
large, there then rests upon the judiciary 
the responsibility for the standard of le- 
gal morality in the world. And since 
morality is posited within the human 
mind, and is not a practical object in the 
world of affairs, the judiciary, in guar- 
anteeing to the world justice in the law 
in keeping with morality, is to pursue a 


course of individualism, and not one of 


2 The celebrated German philosopher Hegel 
has depicted man’s history as the progress of 
human spirit—an ideal force which has car- 
ried the human race through all of its worldly 
activities to each of its destined ends. 
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socialism. That is to say, the courts are 
not to consult the world for its epinion 
in determining justice. Nor are the 
courts to be forced from a declaration of 
their own conceptions of justice by pub- 
lic opinion. The courts are to control 
the morality of the law. 

That every man is to be regarded as 
having a fair sense of justice and right® 
is not a valid, or even an appropriate, ar- 
gument to be brought against these con- 
clusions. The determinations of the jus- 
tice of causes by courts is not properly 
superseded by any general and popular 
opinion regarding the justice of those 
causes. The determinations of courts 
regarding legal morality is of more valid- 
ity and efficacy than the opinions of the 
people. For the superficial conclusions 
of the general public on questions of jus- 
tice are arrived at only through ex- 
change of opinions, and are not to be 
weighed against determinations of 
judges which are attained through ex- 
haustive analysis and reflection. Popu- 
lar opinion, in matters of law and justice, 
will bear no comparison to judicial dis- 
cretion. 

The legal mind has been more often 
the object of the wonder and derision, 
than of the admiration, of the general 
public. The legal mind may be said to 
be represented by the courts, if we under- 
stand it as an organized force in society. 
Because of their special office, judges are 
persons experienced in the determination 
of justice and legal morality. And, 
hence, they quite frequently penetrate to 
deep and fundamental sources of legal 
truth to which it is impossible for the 
public mind to go. The legal mind is 
peculiar; in its highest sense, it is rare. 
Few minds are capable of bringing to 
bear the germ or essence of the legal 
truth regarding highly involved issues at 
law. It is just as true that a person is 
incapable of understanding certain legal 
determinations of courts, unless he pos- 
sesses the legal mind, as that he is in- 
capable of grasping the mental processes 
which result in a great scientific inven- 
tion, without the mind of a mechanical 
scientist. That a thousand laymen 
should disagree with one judge does not 


8 Conceded by the author in a previous es- 
Say. 
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establish the position of the judge either 
as false or true. In furtherance of 
which argument, it may be said that the 
presumption as to truth is in favor of 
the judge with the legal mind, rather 
than in favor of the laymen without it. 
The average man does not possess the 
legal mind; and hence the average man 
is not competent to adjudge cases at law. 
Because he possesses a fair sense of jus- 
tice and right by no means establishes his 
competency to adjudge law. The gist 
of the competency requisite for the judge 
is the ability to admeasure the morality 
of laws. The admeasurement is proper- 
ly performed, in a particular case, when 
the judge has interpreted that case in 
law ; that is to say, when he has declared 
the true status of that case before the 
laws applicable to it, when he has ad- 
duced from those laws the morality jus- 
ticially applicable to that case—and 
which, in all probability, is inapplicable 
to any other case. Not only is legal skill 
and knowledge necessary for such expert 
adjudication but the possession of the 
legal mind, the peculiar mental cast 
which we properly suppose to be an 
idiosyncrasy and not an acquirement, is 
necessary, if adjudication is to reach its 
highest possible validity and merit. 
The legal mind, of course, is the 
analytical mind; but the so-called analy- 
tical mind is the legal mind only when 
the powers of analysis naturally and pe- 
culiarly turn to questions of law and 
problems in justice. And it quite fre- 
quently is the case that special ability in 
the construction of legislation, in the 
making of laws, is unaccompanied by any 
special fitness to construe laws and apply 
them to cases arising under them. The 
legal mind, understood as the peculiar 
possession of the capable judge or 
lawyer, is not necessarily held by the 
legislator, properly so-called. To con- 
struct and enact laws, the mental cast 
which is the special mark of the judge 
is not required, though men with the 
legal mind do prove to be the greatest 
lawmakers. The wise judge, by his 
opinions, quite often excludes from the 
operation and effect of certain laws, in- 
stances in the affairs of the world which 
the legislators, who were responsible for 
those laws, deemed to be their special 
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object-matter when the laws were en- 
acted. It is the contemplative and dis- 
cerning judiciary alone which’ is capable 
of making a truthful admeasurement of 
laws and cases arising under them. 

But it is the judicial control of legal 
morality which is our subject-matter 
here. The capability of courts as re- 
gards the discernment of the practical 
affairs of the world, which necessarily 
come to their attention, is without the 
province of this discourse. The per- 
formance of that office, as regards legal 
science, which is reserved to courts alone, 
and which the world at large can never 
perform for itself ; and which can be per- 
formed only through mental introspec- 
tion and abstraction,—the definite de- 
termination of the morality of questions 
at law,—is the problem for our study 
here, which, as a synthetical proposition, 
we propound as follows: 

The germ of judicial control of legal 
morality lies in the court’s analysis of its 
analytical determinations of right. 

The analytical mind alone is capable 
of introspection. But the mind ordina- 
rily understood as analytical, as regards 
the problems represented to it from the 
world of practical affairs, is not neces- 
sarily the introspective mind. That is 
to say, the ability to analyze data submit- 
ted to the mind from the problems of the 
world does not carry with it the ability 
to analyze the mental processes which 
wrought the first analysis. The ability 
to turn the searchlight of the human rea- 
son upon the practical problems of the 
world for their scientific solution does 
not necessitate the ability to illumine the 
faculties of the human mind by their own 
light. Prospection and introspection are 
not, of a necessity, coexistent. A man 
may be able to render an analytical solu- 
tion of a problem to which his mind has 
addressed itself, without being able to 
explain the processes through which his 
reason has progressed in reaching such 
a solution. Such processes, he may 
never have apprehended. 

For the definite determination of the 
morality of questions at law, mental 
progress to the solution of those ques- 
tions is to be followed by mental regress 
to the sources of such solution. That 
is to say, before a tribunal declares its 


determination of what is moral and right 
regarding a legal question, it is to under- 
stand definitely why it knows this de- 
termination to be moral and right. The 
analytical determination of the morality 
of the legal question must itself be an- 
alyzed in the light of the human reason. 
Only thus is the tribunal safe from at- 
tack and moral reversal. Only thus are 
its determinations definite and complete. 
Only thus has the whole realm of moral 
solution been traversed. Only thus can 
legal questions be permanently de- 
termined. 

For the accomplishment of such a 
great task, it is puerile to suppose the 
average mind capable. The analysis of 
the analyzing faculties of the mind— 
mental introspection—requires the un- 
biased mind, the calm and unimpassioned 
mind, the skeptical mind: the mind 
which never judges, but only indexes and 
files within its own compartments, all of 
the data represented to it; not only the 
legal facts which come from the practical 
world, but also its own spontaneous con- 
clusions regarding the morality of those 
related facts—until the whole scheme of 
those legal facts are contemplated by the 
analytical powers of the mind; and, still, 
until these latter, in turn, are referred, 
for rigid determination, to the highest 
categories of the moral reason. 

Wherefore, it is indeed requisite, for 
the security of legal morality, that the 
course pursued be one of individualism, 
and not socialism. If such a conclusion 
be regarded as a blow to democracy, it 
is yet to be remembered that any other 
course strikes at the very roots of justice 
and truth. For morality is individuat 
and above experience, and only the ob- 
jects of the world of experience can be 
socialized. No civilization has ever 
arisen, and no civilization can ever arise, 
wherein the moral analytic of the human 
mind is not individual and distinct within 
itself. For the objects of socialism and 
experience are created and determined by 
man himself, whereas morality is the 
gift of God—above the world, restifig 
free and independent forever. So that 
judicial tribunals are far more respon- 
sible to their own consciences than to the 
people. Because the peculiar office of 
courts is to determine questions of mor- 
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ality and right, they are the agents of the 
human reason, whose instructions can 
never be fulfilled by ascertaining and 
following the will of the people. As re- 
gards morality, they consult their own 
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So, let the courts, the guardians of our 
justice and hence of our liberty, ever 
offer to all practical and social notions 
of right,—the opposing force of the self- 
conscious strength of their own indi- 


vidualism. 


Villon ON (nasa: 


reason alone; and thus, as regards the 
justice and right of questions of law re- 
ferred to them, they are held to the same 
course, inasmuch as justice and morality 
rest within the same mental principle. 
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Democracy, True and False 
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Constitutions and laws are written upon paper, but the true principles of 
democracy must be graven in the hearts of men. And these are not all 
summed up in the maxims of liberty, equality, and justice. There is this 
further, that the beneficence of democracy must be impartial and the end 
of its endeavor must be the welfare of all. There can be no true advance 
in popular government until men realize that democracy does not mean the 
control of government in the interest of either mass or class, but that it means 
a government of the people (all of them), by the people (the whole people), 
and for the people—not for the benefit of any less than the entire body of 
citizenry. Too often we forget this. Too often we look at the problems of 
our national life as merely separate and disconnected fragments. Neither 
will the true face of democracy be revealed to us, nor inspiration given for 
her efficient service, until we can tread the mountain tops of understanding 
and thence survey the whole vast field of human endeavor. Then and then 
only will it be given to us to perceive that government by the people must 
not be likened to a crass struggle for existence, in which every man’s hand 
is raised against his neighbor, but that it must be based upon co-operation 
in mutual aid and service, each striving for the good of all, and all for each. 
Democracy must learn the lesson of humility. It must put away all dreams 
of personal or class aggrandizement. It must proceed, in Lincoln's words, 
“with malice toward none, with charity for all.” 

The struggle for democracy has been going on for many an age and 
throughout the world. Conceived in liberty, America has always stood for- 
ward as its champion and defender, and our influence and example have 
affected the destinies of peoples separated from us by half the circumference 
of the globe. We have come to see that something more than boundary 
lines, something more than forms of government, is at issue in the stupendous 
war. Now at last, and once and forever, the world is to be made safe for 
democracy. And when that is done, our country will have the opportunity 
to enter upon a mission of immense helpfulness. In the reconstruction of 
the world which must follow the close of the war, America has a part to play 
not only as an advocate of enduring peace, but as the protagonist of free 
and righteous government, government by and for the people.—Henry Camp- 


bell Black, LL.D., in the January, 1918, Constitutional Review. 
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“Stop, Look, and Listen.” 


BY CHESTER A. GROVER 
Of the Chicago Bar 


T’S way past 6 
o'clock. You 
must pardon 
me. I had to 
go over on Mil- 
ler street, and 

.” “You're 
not a minute 
too late. We’re 
just sitting 
down. Was it 
the case of the 

little boy hurt on the railroad?” asked 
Miss Driscoll, as she hastily dropped the 
young attorney’s hand, and turning, in- 
terrupted his all inclusive gaze of approv- 
al, with, “Come! Meet Mother.” 

“Tell us more about him,” she persist- 
ed as they took their places at the table. 
“Mother, Mr. Ryan said that, besides the 
little boy hurt, there is a baby just three 
weeks old, another little one just walk- 
ing, and the older sister, only twelve, do- 
ing all the work. When Mr. Ryan was 
there the other day she was trying to 
cook on an old broken-down stove with 
scarcely any fire.” 

“What’s the father doing?’ rather 
gruffly questioned Mr. Driscoll, “drink- 
ing up all his wages, I suppose?” 

“No, daddy, the father is dead. Tell 
daddy about them, Mr. Ryan.” 

“Well, Mr. Ryan, what about this 
case?” politely assented the host. 

“There isn’t much to it, Mr. Driscoll. 
The boy was on a sidetracked car, and 
they backed in another car and knocked 
him off.” 

“Was he badly hurt ?” 

“Yes, he lost his leg.” 

“What was he doing on the car, Mr. 
Ryan ?” 

“T don’t know. They claimed he was 
getting coal; but other children had 
jumped down there from the viaduct to 
play.” 

“Was he not a trespasser ?” 

“They claimed that, of course, and that 


they owed him no duty this side of mur- 
dering him.” 

“Well, the railroads do all they can to 
keep children off their rights of ways. I 
know the interest on our track elevation 
bonds last year was more than we used to 
pay out in  grade-crossing damage 
claims. Railroads can’t be absolute 
guardians, Mr. Ryan.” 

“No, you’re right, Mr. Driscoll; but 
even assume this little chap’s mother did 
send him out to get some coal on the 
tracks, was it his fault? Somebody must 
take care of these little cripples, Mr. 
Driscoll.” 

There ensued an embarrassing silence. 
Then Mrs. Driscoll diplomatically in- 
quired, “Are they still in great need, Mr. 
Ryan?” Not waiting for an answer, she 
quickly steered the conversation over the 
rocks, into more conventional channels; 
yet some way it did not flow. Everyone 
seemed relieved when finally coffee was 
served. 

“The ladies will excuse us, Ryan. 
Come see my den.” 

“Tell me more about the little cuss’s 
case,” resumed the host as he somewhat 
too carefully flicked into the fireplace the 
ashes from the end of his cigar. “It 
rather interests me. What was _ his 
name ?” 

“Murphy, Mr. Driscoll, Dannie Mur- 
phy.” 

“How old is he?” 

“About ten years.” 

“Did you—did the attorneys for the 
railroad offer any settlement?” 

“Only a nominal one, Mr. Driscoll, 
what they said they could fight it for.” 

“Just where did this accident happen, 
Ryan?” 

“Right near a viaduct, Mr. Driscoll— 
Where did you get that trout?” 

“Oh, that! I hooked him down in Wy- 
oming, on our branch line, near Sara- 
toga. It was the biggest one that trip, I 
guess. The boys had it mounted and 
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sent it to me,—a little souvenir. They’re 
always jollying the ‘old man,’ when he 
ever does anything, these days.” 

A scant half hour spent in somewhat 
forced and altogether desultory conver- 
sation, ended with, “Let’s go down, 
Ryan.” As they left the den, the host 
casually remarked, “The boys in our law 
department say it’s a good thing to search 
the ordinances in these personal injury 
cases.” 

At 2 o’clock next morning the young 
lawyer tried to read the evening paper. 

“Wheat closed firm on reports of hail 
in Kansas’—“Search the ordinances.” 
“Certain senators have again returned to 
the attack on the advisory board.”— 
“Search the o-r-d-i-n-a-n-c-e-s.” 

A drowsy hand reached up and turned 
off the light. 

His fitful sleep was a continuous vi- 
sion of a young girl, with tantalizing 
eyes, who called him “Terry ;” of a little 
boy with one leg; and of a big book. 
They seemed all jumbled up, yet some- 
way connected, just how he could not 
make out. Gradually the little boy with 
The girl still 
remained in the mental picture. Finally 
she, too, faded out. He came fully 
awake; glanced at his watch on the bed- 
side wall. The accusing hands pointed 
to 8 o'clock. 

With a half-satisfied, half-hopeful sigh 
he gave the covers a kick and made for 
the bathroom door. As he turned on 
the water, it sputtered into the tub the 
words, “Search—the ord’nances; search 
—the—ord’nances.”’ 

“What the devil could the old man 
have meant?” he pondered. “I guess he 
was a little upset. Nasty word that I 
let slip about the damn road almost mur- 
dering the boy, but I don’t believe he 
knew it was his road—it’s not likely a 
vice president ever hears the details of 
these personal injury cases—I guess they 
don’t care to.” 

A pair of soft boiled, a bit of toast, 
and a cup of burning coffee bolted just 
inside record time, and he rushed for the 
train. Up the platform steps, three at a 
lick, and he swung himself upon the rear 
of the last coach of the 9:15. 

Opening his paper, he tried to read, 
but there was nothing in the fool paper. 


the one leg disappeared. 
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“Search—the—ord’nances; search the 
ord’nances ;”” muttered the wheels under 
him as they hit the rail joints. “Search 
—the—ord’nances,” they continued to 
sing. 

“Miss Clifford, if anything breaks 
loose, I’m at the law library,” he snapped, 
as he threw the bunch of half-opened 
mail back on his desk and banged the 
top down. “Back before lunch—don’t 
bother me, unless you have to.” 


Three solid hours revealed nothing but 
a temporary, sixty-day permit for a track 
in the east side of Railroad avenue, 
where the accident happened, and that 
permit more than ten years old. 


The next day’s search of the official 
maps in the city clerk’s office showed only 
a 25-foot right of way on the west side 
of Railroad avenue. There was not a 
sign of a railroad on the east side, where 
the accident happened. Recorder’s of- 
fice disclosed only the transfer of this 
25 feet sold to the railroad by owners of 
abutting property from the rear end of 
their lots, facing west—not a trace of a 
public grant to the railroad of an inch of 
public property, nor any legal vacation 
of one foot of Railroad avenue. It must 
be that the only right the road possibly 
had in the place where Dannie was hurt 
was by this long-expired permit for that 
sidetrack. The railroad itself clearly 
was a trespasser—or at best, a mere li- 
censee ! 


“Yes, the old chap must have given 
him the right tip. He must have known 
it was his road. Why did he do it.” He 
swallowed a hopeful lump in his throat. 
“Kathleen—No, confound it, this is Dan- 
nie’s case—even if the old boy knew it 
was his road, he just couldn’t stand the 
gaff—the little fellow with his leg off just 
got on his nerves.” 

Clearly in any event, Mr. Driscoll had 
given him the only key to the case. 
“Yes, it surely was an accident,” he 
pondered. What if the railroad man hav- 
ing dropped that key accidentally in his 
own house, and he, Ryan, a guest, had 
picked it up, and should use it, would not 
he be worse than a burglar?—not even 
taking a burglar’s chance. Mr. Driscoll 
could never again invite a man to his 
home who had so abused his hospitality. 





say nothing of even remotely thinking of 
him for his daughter. 

“Yes, it is Dannie or Kathleen,” he de- 
cided as he thoughtfully entered his of- 
fice and passed into his private room. 

Reaching for his brief book, he called, 
“Miss Clifford, please come in—want to 


give you some stuff. He thumbed 
through the book to “Trespassers.” 
“Take this :” 


Trespassers—To a trespasser no duty ex- 
ists except that of not wantonly or recklessly 
injuring him after discovering his peril. An 
infant, even one of tender years, is precluded 
by his violation of the law against climbing 
upon or catching hold of a locomotive or car 
and recovering for injuries sustained in conse- 
quence thereof. Barney v. Hannibal & St. J. 
_ 126 Mo. 372, 28 S. W. 1069, 26 L.R.A. 
847. 


“Yes, I guess that’s the law; but here 
get this :” 


Boy, nine years old—caught between draw- 
bars—not guilty of —o7 aa 
Schmitz v. St. Louis I. M. & S. R. Co. 46 
App. 380. 

Ordinary negligence towards a grown per- 
son is gross negligence against a child. Lowry 
v. Lynch, 57 Ill. App. 323. 

Mere proof that a person is a child is proof 
of due care on his part. Chicago & A. R. Co. 
v. Lammer, 12 Ill. App. 408; Jansen v. Sid- 
dal, 41 Ill. App. 279. 


“No. They’re no good—they don’t 
fit.” He guiltily fingered the brief book 
back to “Highway.” 

“Take this: ‘Highway’—‘No, Miss 
Clifford, that’s all, this morning.” The 
door closed. 

Alone, he again opened the book at 
“Highway,” and to himself read: 


Children Playing on Public Highway. 


Negligence as a question of fact. Whether 
a child ten and a half years old who is in- 
jured—was guilty of negligence on its part or 
not is a question of fact to be determined by 
the jury from all the evidence in the case, and 
not by law, to be determined by the court. 

We assume as self-evident that with us 
streets are open to the use of the public as 
highways without regard to what may be the 
lawful motive and object of those traveling 
thereon, that those using them for recreation, 
for pleasure, or through mere idle curiosity, 
so that they do not infringe upon the rights 
of others, to use them, are equally within the 
protection of the law while using them.—In 
crowded cities their use for pleasure, or even 
for the promotion of health, may be regarded 
as a public necessity. 

On the latter principle, why may they not 
be used by children in play and amusement, so 
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long as the rights of others being on or passing 
the street shall not be prejudiced thereby. We 
can perceive no reason. Such use is certainly 
the universal custom—whether a child was 
guilty of contributory negligence is a question 
of fact to be determined by the jury from all 
the evidence in each case. an v. Keefe, 
114 Ill. 222, 55 Am. Rep. 860, 2 N. E. 267, 


and here’s a list of cases as long as the 
train that cut off Dannie’s leg. 

He did not read them through. What 
was the use? In his mind the issue was 
narrowed down to one point, that of the 
public street, and that to him meant, 
Dannie or Kathleen. 

Picking up a letter he opened it and be- 
gan to read it—with his eyes—but his 
mind was far away. Then he tried to 
dismiss the problem, even temporarily. 
Maybe he could see more clearly later. 
He turned to his other work, but no 
work could he do. Dannie himself it 
was who seemed to hold him, not his 
case in the abstract. Someway Dannie’s 
little white face had begun to haunt him. 
Dannie had come to represent the little 
boy of his own he hoped sometime to 
have—and even now Kathleen someway 
seemed a part of it all. He tried to rea- 
son it out, but he told himself whatever 
he thought of Kathleen, no love would 
survive if its very foundation was based 
on a crime; and no greater crime could 
he now imagine than selling Dannie out 
—yes, it would be selling Dannie out, 
and he had never been bought or sold; 
and yet to win Kathleen he’d have to sell 
Dannie out. 

He could not work; nor could he think 
straight, at all, as to the vital problem 
in hand. Shutting his desk he gave it 
up. 

Night brought no sleep or relief. Day- 
light came at last. Mechanically he 
dressed and ate his breakfast. Abstract- 
edly he answered the cheerful morning 
greetings of the commuters on the plat- 
form, and took the train. 

“Paper! Mister,” came from beneath 
his feet as he hurried from the station 
in town. Looking down he saw Tony, his 
newsboy friend Tony, with no legs; yet 
never before had Tony so appealed to 
him. Tony handed up the change, but 
he was gone—and gone with the prob- 
lem solved. 

There was no problem. Kathleen was 
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out of it. He would not let himself think 
of her again. At least in time it would 
not hurt so much when he did. Any- 
way, thank God, he could think of Dan- 
nie, and yes, without shame, and he’d go 
the limit for him. 

“Come in, please, Miss Clifford, want 
to give you some stuff. Here take this 
book, copy every last case I have marked 

n ‘Highway’ or ‘Children.’ ”? 

“Now take this declaration.” He 
fished out a form from his papers and 
dictated the technical complaint against 
the railroad, which could be filed in the 
case if necessary. 

“Can you get that out by 12 o’clock? 
I want to see Mr. Rose this afternoon.” 

His mind free, clear for the first time 
since all had gone black, he dug into the 
pile of accumulated papers on his desk. 

At 2 o'clock he called on the general 
counsel. 

“Sit down, Ryan, I’m always glad to 
see you, but there’s nothing doing in that 
Murphy Case. You're a fool not to take 
that two-fifty I offered you. If you 
don’t pretty soon, I'll have to withdraw 
the offer. I want to close my file.” 

“Mr. Rose, you remember my precipe 
mentioned $15,000 as what we thought 
about the right amount.” 

“Well, Ryan,” laughed the general 
counsel, “ink is cheap—it costs no more 
to write $15,000 than 15 cents—quit your 
ioking.” 

“Mr, Rose, I’m far from joking. 
You’ve been a pretty good friend of 
mine—even if you have given us some 


1 Use of Public Streets. “Where a railroad 
laid its tracks longitudinally in the center of a 
street—the court could say as a matter of law 
that on account of the child’s age (a boy be- 
tween nine and ten years of age) no question 
of contributory negligence arose in the case.” 
Metzler v. Philadelphia & R. R. Co. 28 Pa. 
Super. Ct. 180. 

“In an action for injuries sustained by a per- 
son while walking along a railroad track laid 
in a public street or highway, a city ordinance 
is admissible to show that the railroad com- 
pany had no right to the exclusive use of the 
street or highway.” 33 _ citing Goodrich v. 
Burlington, C. R. & N. R. Co. 103 Iowa, 412, 
72 N. W. 653. 

“1. Kicking cars out of sight around a curve 
on a down grade in a thickly settled 
community where it is the custom to use the 
track as a path without objection from the rail- 
road company, where it is known that 50 or 
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jolts—I want to be fair with you. I al- 
ways tried my cases in court before, 
didn’t 1?” 

“Yes, Ryan, but what’s that got to do 
with it? We can’t play one case against 
another. You know that kid was a tres- 
passer—of course, /’m sorry for him, 
personally, but that is not the point. I’m 
not here to disburse charity—exactly.” 

“Mr. Rose, you were always as decent 
to me as you could be, I don’t complain 
and it’s for your—rather your road’s 
sake, not mine, that I came over here to- 
day. I haven't filed the declaration yet.” 

“TI don’t care a cuss what you file, Ry- 
an. You can’t get to the jury in that 
case,—he was a plain trespasser, and the 
judge will direct a not guilty verdict.” 

“That’s just what I believed you 
thought, Mr. Rose—that’s why I’m over 
here. I brought the declaration with me, 
better read it.” 


The “stop, look, and listen” tone in the 
young attorney’s voice caught the acute 
ear of the old lawyer as he quite casually 
reached for the extended paper, slowly 
adjusted his glasses, and with marked 
disinterestedness began to read: 


Daniel Murphy, by Patrick M. O’Donnell, 
his next friend, and guardian, and by Terrence 
Ryan, his attorney, complains of the Great 
Western Railway Company, defendant, of a 
plea of trespass on the case: For that where- 
as, heretofore, to wit: on the 23d day of De- 
cember, A. p. 1911, he, the plaintiff, then and 
there being a child of tender years, to wit, 
eleven years of age, was rightfully upon Rail- 
road avenue, a certain public street. 


“What the deuce!” ejaculated the old 


1,000 people a day walk upon the track, and the 
cars are not usually sent that way, in such 
gross and wilful negligence that a railroad 
company will be liable for a child killed by a 
car thus kicked, especially when two of them 
were kicked on parallel tracks at the same 
time, although the child had no right to use 
the track. 

“2. A child should not be held to the same 
degree of care in avoiding danger while walk- 
ing on a railroad track as a person of mature 
years and accumulated experience. 

“3. Negligence of a parent cannot be im- 
puted to a child in an action brought for the 
benefit of the child injured by the negligence 
of another. 

“4. A verdict of $15,000 is not excessive for 
injury to a boy who was run over by a car and 
one of his legs crushed so that amputation was 
necessary.—Roth by guardian ad litem. Roth 
v. Union Depot Co. 13 Wash. 525, 43 Pac. 
641, 31 L.R.A. 855.” 
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fighter. 
ing at?” 

“Better read it through, Mr. Rose.” 

“All rot! All rot!” 

The old fellow quickly resumed his 
poker face and, with forced indifference, 
hummed along: 


“What in blazes are you driv- 


, and the defendant was then and 
there possessed of a certain locomotive engine 
with a certain train of cars then and there at- 
tached thereto, which said locomotive engine 
and train were then and there under the care 
and management of divers servants of the de- 
fendant, who were then and there driving the 
same upon and along the said railroad, and 
in, along, and upon said Railroad avenue near 
and towards the place aforesaid, to wit, on said 
Railroad avenue, at or near the intersection of 
said Railroad avenue with Miller street, in 
said city, county, and state aforesaid: And 
while the plaintiff with all due care and dili- 
gence, being a child of tender years, then and 
there was playing upon a certain car, which 
said car was then and there wrongfully and 
carelessly left by defendant herein upon said 
public highway and street aforesaid, to wit: 
upon Railroad avenue. 


The old lawyer dant through the 
other lines of the formal count, which 
ended, 


And the said locomotive engine and train 
then and there ran and struck with great 
force and violence upon and against said 
car upon which the plaintiff was then and 
there rightfully playing as aforesaid, and 
thereby the plaintiff was then and there thrown 
to and upon the ground there, and was then 
and there greatly bruised, hurt, and wounded, 
and his right leg was so mangled that it was 
afterwards, to wit, on the day aforesaid, by 
reason of aforesaid injury caused as afore- 
said, necessarily amputated. 


“So that’s what we are up onsite is 
it? That’s the way you are going after 
us, Ryan?—All rot! All rot!’ 

“T’ve got a little brief here—that boy 
had a right there, and we don’t even 
raise the question of your car being an 
attraction per se for children—you know 
the turntable cases. I think we could 
stick you even for punitive damages.” 


“Hang the law, Ryan, that’s elemen- 
tary, but that’s no public street ; he was a 





2 Unguarded premises supplied with danger- 
out attractions are regarded as holding out 
implied invitations to children which make 
the owners responsible for injuries to them. 
Pekin v. McMahon, 154 Ill. 149, 45 Am. St. 
Rep. 114, 39 N. E. 484, 27 L.R.A. ‘206 ; Edging- 
ton v. Burlington, C. R. & N. R. Co. 116 lowa, 
410, 90 N. W. 95, 57 L.R.A. 561. 
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trespasser on our right of way—we 
owed him no duty; but 

“I don’t like that way of fighting cases 
any more than you do, Mr. Rose——” 
interrupted Attorney Ryan, “but I ask 
you, Which is worse, your company 
stealing that street, or my little chap 
stealing a few lumps of coal? I'll take 
a chance with you on what a jury says. 
You only had a sixty-day permit for that 
sidetrack— ten years ago. Property 
alongside that track leased on a valua- 
tion of $25 a square foot—figure it your- 
self—over a quarter of a million dollars 
—in that block alone, to say nothing of 
your years of use—I only want $15,000 
—I’m no reformer—I don’t care a 
picayune if you steal the City Hall.” 

The old fighter jumped half out 
of his chair—caught himself, and sat 
down. 

“T don’t mean you personally, Mr. 
Rose—your company, I mean.” 

“All right, Ryan, let it go—I’m an old 
man; but—there’s a limit. I don’t be- 
lieve you’re right at that—but I’ll look 
into it; I’ll see what we can do.” 

The general counsel swung around to 
his desk. The young lawyer got up, hes- 
itated, “I didn’t mean anything personal, 
Mr. Rose; but I’ve got the goods.” 

The old chap put out his hand with, 
“Forget it, boy. I always kind of liked 
you; anyway you never chased ambu- 
lances, as far as I ever could find out. 
I’ll put it up to our vice president, Mr. 
Driscoll—and see what he says—but 
$15,000, forget it—you’re crazy. Better 
leave that declaration with me, Ryan; 
no use filing it till we see if we can get 
together some way. Come in and see me 
next week.” 

“IT won't file it for the present, Mr. 
Rose, but don’t let it drag—get me an 
answer by Tuesday.” 

Not a word from Kathleen since the 
night of the dinner. Yes, it was all 
over. Could he blame Mr. Driscoll? 
he pondered. Anyway, he couldn’t blame 
Kathleen—“blackmail” the old man 
probably called it, to her. She didn’t 
know anything about the methods of 
claim agents. She didn’t know anything 
about “fighting the Devil with fire;” 
maybe he was a dirty cur—that informa- 
tion obtained under the very bonds of 
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salt. At least he hadn’t sold Dannie out, 
and maybe, only God knows—no, Kath- 
leen was gone forever. 

Wednesday morning the general coun- 
sel’s telephone rang. 

“Yes, this is Rose—that you Ryan? I 
took your matter up with Mr. Driscoll. 
He says give you $10,000, and not a red 
cent more—he don’t like your methods 
—better take it, Ryan. I’m surprised he 
offered so much. I think we could skin 
you at that.” 

“Well, I'll see what I can do. 
you know Friday.” 

The line closed. 

“Take it! Of course he'd take it. 
He’d already taken it,—but at what a 


Let 
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formal order of consent directing the 
guardian to close the case. Moodily he 
sat at his desk. 

The telephone rang. Listlessly he 
picked up the receiver. 

No, confound it, he was dreaming 
again; but the voice kept right on: 
“What is the matter with you? We 
haven’t seen anything of you for a week. 
Daddy said, ‘You’d put one over on his 
road and you were probably celebrating.’ 
{ asked him, ‘Was it the little boy’s case?” 
—and he said something awful; but I 
don’t think he’s very angry with you. 
Come out and tell me about it.” 

“To-night ?” 

“Yes, to-night.” 


cost !” 

Friday came and with it the settle- 
ment. But what a settlement! Never 
one like that before. 

Wearily he returned from the pro- 
bate court with the certified copy of the 
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America the World’s Exemplar 


On the tragic day when our old King and his heroic son, our almost dying 
Voivod Putnik, and our last soldier, hungering and freezing, quite exhausted, 
left the Albanian coast, taking with them nothing save our national flag and 
our honor enveloped in it, | remained for hours and hours deploring our 
unmerited misfortune and defending myself against despair, and, glancing at 
the map in my mind, I reviewed countries and nations. And looking across 
the Atlantic, I saw your ancestors sailing over the “sea of darkness,” after 
having left forever in their native countries all that was dear to them, and 
going to this unknown continent without any fear, unaware of the trials and 
troubles awaiting them here, scorning the risks and dangers, determined to 
fight with savages, with beasts, and with the elements. For what reason? 
Because they were not willing to endure autocracy and capriciousness in their 
native countries, and because they were ready and capable to found new 
human societies, where political, religious, and moral liberty would be the 
same for all, and where law and right would command instead of tyranny 
and caprice. I have followed their generations, extending civilization over 
the mountains, over the woods and lakes, and enlarging the political rights 
of everybody in this part of the continent—becoming, in a word, the promised 
land of all liberty-loving people. I remembered then how early it was that 
Turgot represented the American people as “the hope of mankind,” and how 
justly he appreciated and foresaw at that time the character and importance 
of your people for the civilization of mankind. e American people, he 
thought, “must show the world by its example that men can be free and 
tranquil, and can do without the chains that tyrants and cheats of all garbs 
have tried to lay on them under the pretense of public good. It must give 
the example of political liberty, religious liberty, commercial and industrial 
= liberty.” 

This prophecy of the great French statesman, made in the second half of 
the eighteenth century, has become a reality.—Address of Dr. Milanko R. 
Vesnitch of the Serbian Mission before the Senate of the United States on 
January 5, 1918. 
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Selective Draft Act 


Alt doubt as to the constitutionality 

of the Selective Draft Act of May 
18, 1917, has been set at rest by the de- 
cision of the United States Supreme 
Court in Arver v. United States, Decided 
Jan. 7, 1918, U. S. Adv. Ops. 1917, p. 
193, — U. S. —, 62 L. ed. —, 38 Sup. 
Ct. Rep. —. Every contention made 
against the selective draft was swept 
aside in a unanimous opinion delivered 
by Chief Justice White, upholding the 
law as constitutional. It was held that 
the power delegated to Congress by the 
Constitution “to raise and support ar- 
mies” is not limited to raising armies by 
voluntary enlistment, but includes the 
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power to exact and enforce military 
duty ; that the military service which may 
be required is not limited to executing 
the laws of the nation, suppressing insur- 
rection, and repelling invasion; that the 
act is not void either as a delegation of 
Federal power to state officials, because 
of some of its administrative features, or 
as vesting administrative officers with 
legislative discretion or judicial power; 
that the provisions of the act subjecting 
the members of religious sects whose 
tenets exclude the moral right to engage 
in war, to the performance of service 
of a noncombatant character, to be de- 
fined by the President, are not repug- 
nant to the provisions of the Ist Amend- 
ment against interference with the free 
exercise of religion; and that it does 
not impose involuntary servitude in vio- 
lation of the prohibition of the 13th 
Amendment. 

The power bestowed upon Congress 
“to declare war” would be a mockery 
if it did not carry with it the authority 
to raise armies and wage war effectively. 
The denial of the power to exact en- 
forced military duty by the citizen, ob- 
serves the court, “challenges the existence 
of all power; for a governmental power 
which has no sanction to it, and which 
therefore can only be exercised provided 
the citizen consents to its exertion, is in 
no substantial sense a power.” 

This clear-cut pronouncement on the 
legality of the Selective Draft Law will 
silence the frivolous and unphilosophical 
attacks that have been made upon it. It 
is now certain that there is nothing in 
the Constitution which prohibits the em- 
ployment of the National Army in for- 
eign lands or beyond the seas. When 
General Pershing recently stood, with 
uncovered head, at the tomb of La 
Fayette, and in tones vibrant with emo- 
tion uttered the significant words, “La 
Fayette, we are here,” he did not speak 
idly, but as the leader of on-coming hosts 
that will rightfully follow the American 
vanguard which has carried our flag to 
the battlefields of the Old World. 
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The British High Commissioner 


FARL Reading, Lord Chief Justice of 

England, has been designated as 
British High Commissioner and Am- 
bassador Plenipotentiary on Special Mis- 
sion to the United States. Ordinary 
diplomatic matters will be intrusted to 
subordinates. His work will be largely 
that of dealing with the financial and 
other questions which the war has made 
of the utmost consequence and on which 
he has expert knowledge. 

This appointment creates a new prec- 
edent. Never before has the king called 
upon the Lord Chief Justice, second of 
the great law officers of the Crown, to 
accept an embassy to another country. 

There is no doubt that Earl Reading 
will fill the post with ability and honor, 
and bring unsurpassed clearness of vision 
to every side of the difficult and com- 
plicated problems involved. 

Earl Reading, then Sir Rufus Isaacs, 
was Attorney General of England. In 
October, 1913, he was appointed Lord 
Chief Justice to succeed Lord Alver- 
stone, and was elevated to the peerage in 
December of that year. He has acquired 
a considerable acquaintance with Ameri- 
can public men and conditions in the 
course of his two visits to this country, 
first as a member of the Franco-British 
Loan Commission in 1915, and a few 
months ago on a special financial mission 
which necessitated a prolonged stay in 
Washington. In 1916 he was created 
viscount and presided at the trial of Rog- 
er Casement. His genius was displayed 
in the dignified and impartial manner in 
which he presided over this trial at a 
time when the nation was irritated by 
war and inflamed by resentment against 
the accused. In his summing up he vin- 
dicated the integrity and independence 
of the English bar in these memorable 
words : 

“There are some persons who, per- 
haps a little thoughtlessly, are inclined to 
rebel against the notion that a member 
of the English bar [an Irishman, Mr. A. 
M. Sullivan, K. C., and second sergeant 
of the Irish bar] should be 
found to defend a prisoner on a charge of 
treason against the British state. . 

It is the proud privilege of the bar of 
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England that it is ready to come into 
court and to defend a person accused, 
however grave the charge may be. In 
this case, speaking for my learned broth- 
ers any myself, we are indebted to the 
counsel for the defense for the assist- 
ance they have given us in the trial of 
this case. Mr. Sullivan made a 
speech of most striking power and elo- 
quence. You must have felt its 


effect, and not only in the force of its 
arguments, but also in the legal present- 
ment of the case, it would be impossible 
to find anything that could be urged on 
behalf of the defense that has not been 
said with the greatest skill, and, let me 
with most commendable courage. 


add, 


Let us hope that Earl Reading’s entry 
into diplomatic service will inaugurate 
among nations the custom of conferring 
important diplomatic posts upon jurists 
of acknowledged reputation on both sides 
of the Atlantic. 


American and English Govern- 
ment Control of Railways 


American. 


By virtue of a proclamation of the 
President under an act of Congress 
passed in August, 1916, Secretary Mc- 
Adoo as Director General of the Rail- 
roads took possession and assumed con- 
trol of the railways of the country at 
midnight, December 31. It is proposed 
that the government pay the stockhold- 
ers dividends based on the average net 
operative income for the last three years. 

The Director General’s first act was 
to direct that all officers and employees 
of the transportation system taken over 
continue their duties as usual, and that 
the railways should be operated as a na- 
tional system of transportation, the na- 
tional needs being held in all instances 
paramount to supposed corporate advan- 
tages. All the railway property and fa- 
cilities are to be fully utilized without 
regard to ownership, and the designation 
of routes by shippers and traffic agree- 
ments between carriers are to be disre- 
garded when interfering with the expe- 
dition of traffic; through routes are es- 
tablished. Existing rate schedules and 
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outstanding orders of the Interstate 
Commerce Commission are to be ob- 
served until annulled. 

The Director General called upon all 
railroad officials to take up vigorously 
and immediately the matter of the com- 
mon use of terminals and parallel lines, 
wiping out all competitive prohibitions, 
and waiving competitive control or so- 
licitation of traffic. The terminal facil- 
ities in the large cities are to be treated 
as a unit when necessary. An immediate 
study and investigation of railway and 
especially terminal conditions were di- 
rected. 

In some sections of the country an em- 
bargo was placed on any consignee not 
releasing freight promptly upon arrival ; 
certain passenger trains were annulled; 
and all over the country the demurrage 
charges on unloaded cars were increased. 

The Director General appealed to the 
people of the United States to observe the 
week beginning January 14 as “freight 
moving week,’ urging the people at 
large, as well as the railroad forces, to 
make a supreme effort to unload all 
freight cars and remove freight from 
railroad stations and clear the deck for 
a more expeditious moving of freight. 

The Director General says that every 
railroad officer and employee is now, in 
effect, in the services of the United 
States, and each as important a factor in 
winning the war as a man in the 
trenches. 

Secretary McAdoo asked for the co- 
operation of the railways, the railway 
officials and employees, and the people 
at large. The response was immediate 
and strong, and government control in 
the United States has become a public, 
national effort participated in by the 
whole people. 


English. 


The experience of the English gov- 
ernment in railway control is of prime 
interest to Americans at this juncture. 
The following summary of the railway 
control by the English government is 
taken from a speech delivered in the 
Senate, January 4, by Senator Henry F. 
Hollis, of New Hampshire : 

“The English government took entire 
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control of all railways in Great Britain 
on August 14, 1914, agreeing to pay the 
stockholders the same earnings as they 
received in the year 1913. 

“As traffic demands increased while 
facilities decreased, due to wear and tear 
and the enlistment of thousands of rail- 
way workers, recourse was had to reduc- 
tion of service and the employment of 
women and men not capable of bearing 
arms, the number of women employed 
increasing in three years from 15,000 to 
100,000. Freight cars were pooled with- 
out regard to ownership, and the loading 
and unloading of cars were expedited 
under heavy penalties, fines, and impris- 
onment; it was made a criminal offense 
to fail to load or unload in accordance 
with the rules. Passenger trains were 
annulled, reservation of seats abolished, 
traffic diverted, and passenger rates ad- 
vanced 50 per cent, not so much to in- 
crease revenue, as to discourage travel. 

“The government control in England 
was exercised through a railway execu- 
tive committee of ten appointed by the 
government from the general managers 
of certain important roads, this board 
having as its official chairman a member 
of the cabinet, the president of the board 
of trade. The staff of each railway re- 
mained undisturbed. 

“Wages, hours of work, and other 
labor questions have been settled by con- 
ciliation and arbitration; and it is stated 
that both the management and the work- 
ers have worked in harmony, realizing 
that whatever concessions or sacrifices 
were made accrued to the benefit of the 
nation, and not to private interests.” 


Visualization of the War 


HE third Liberty Loan will undoubt- 
edly exceed in amount not only its 
two predecessors in this country, but any 
single war loan or any other loan ever 
offered in the history of the world. 

No loan of such proportions can be 
successfully absorbed unless the entire 
nation responds to the offering and every 
citizen prides himself on the practice of 
self-denial that he may subscribe to the 
limit of his ability. 

The time has come when every Ameri- 
can citizen, when everybody who feels 
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he is a part of the machinery for the 
protection of human freedom, must put 
forth every effort that will aid in an in- 
finitesimal or tremendous way to achieve 
the great things for which we are fight- 
ing. The man who has to dispense with 
some of his creature comforts at home in 
order to increase the nation’s assets for 
war purposes is as valuable, proportion- 
ately speaking, as the man who contrib- 
uted to war purposes by means of in- 
vestment in government securities or 
even by enlistment in the fighting forces. 

It is every citizens’ double duty to 
produce more and consume less, not only 
that he may have greater individual sav- 
ings with which to invest in the govern- 
ment’s securities, but also that he may 
help to increase the aggregate of labor 
and materials (the war surplus) which 
the government may purchase with the 
proceeds of these securities. To inspire 
the average citizen with zeal for his two- 
fold effort, to justify to his mind his 
unaccustomed sacrifices for the common 
good, it is highly necessary always that 
his realization of the issues involved in 
the war be strengthened, and that, on the 
one hand, he should visualize more per- 
fectly the power and ambition of the 
enemy, and, on the other, the vastness of 
his country’s needs, its tremendous prep- 
arations, and the heroism and self-sac- 
rifice of its defenders. 

The ways of saving are endless in 
number, and the national situation calls 
upon each of us to figure out at least 
one, and preferably many. 

The movement against “business as 
usual” seems to us to be pushing in the 
wrong direction. It is “business as usual 
—and more, too,” which is the desirable 
thing. There never was a time in the 
history of the nation when a general and 
thriving prosperity was more necessary. 
This is not to decry economy. Practical- 
ly everyone—every individual and every 
business interest—is economizing, and 
will continue to do so. But economy will 
defeat itself if it is allowed to interfere 
with the processes which maintain gen- 
eral welfare, stimulate enterprise and 
initiative, facilitate the flow of commerce 
and trade and the circulation of money. 


Case and Comment 


Maintenance of Child Labor 
Standards 


‘T HE following letter defining Presi- 
dent’s Wilson’s stand on the mainte- 
nance of labor standards during the war 
has been received by the National Child 
Labor Committee: 

As the labor situation created by the war 
develops, I am _ more interested than ever, if 
that were possible, in throwing all the safe- 
guards possible around the labor of women 
and children in order that no intolerable or 
injurious burden may be placed upon them. I 
am, therefore, very glad indeed that the Na- 
tional Child Labor Committee is diligently con- 
tinuing its labors and extending its vigilance 
in this important matter. By doing so it is 
contributing to efficiency and economy of pro- 


duction, as well as to the preservation of life 
and health. 


Wooprow WItson. 

Although President Wilson has indi- 
cated in a number of his speeches that 
he does not believe in the relaxation of 
laws protecting women and children, his 
letter to the National Child Labor Com- 
mittee is his first direct utterance on the 
subject. 

“We expect that President Wilson’s 
letter will be one of the greatest factors 
in preventing further relaxation of child 
labor laws,” said Owen R. Lovejoy of 
the National Child Labor Committee. 
Last spring, before the administration 
had time to state its position on the qtes- 
tion of labor standards, a number of 
states authorized the suspension of their 
laws. Since then there has been con- 
stant pressure in other states on officials 
charged with the enforcement of labor 
laws to permit violations of the labor 
laws on the ground of war necessity. 
But the President’s letter, and a similar 
one received by the National Child Labor 
Committee from Secretary of War Bak- 
er, show clearly what the attitude of 
these officials and the public at large 
should be toward any proposals that 
would “place intolerable or injurious bur- 
dens” upon the women and children. 


Power of Commission to Compel 
Production of Papers and 
Records for Inspection 


_ HERE is but very little authority 
upon the question of the power of a 











commission to compel a public service 
corporation to produce its books and 
papers for inspection. Such rights, how- 
ever, have been upheld in the few cases 
passing upon the question. 

A public utility commission, it is held 
in Federal Min. & Smelting Co. v. Pub- 
lic Utilities Commission, 26 Idaho, 391, 
143 Pac. 1173, annotated in L.R.A. 
1917F, 1195, may require a foreign pub- 
lic service corporation furnishing serv- 
ice within the state to produce its books 
and papers for, inspection by a patron 
contesting the reasonableness of rates ex- 
acted for it, so far only as they are per- 
tinent to the issues, under statutes giving 
the commission power to supervise pub- 
lic utilities and do all things necessary to 
carry out the spirit of the act, requiring 
any person other than a commissioner or 
officer of the commission demanding in- 
spection to produce authority therefor 
under the seal of the commission, and 
authorizing the commission to require the 
production in the state of books and rec- 
ords kept without the state, so that ex- 
amination thereof may be made by the 
commission or under its direction. 


This case is cited as authority by the 
Alabama Public Service Commission in 
Birmingham v. Southern Bell Teleph. & 
Teleg. Co. (Ala.) P.U.R.1917A, 200, for 
its decision that it had power to require 
a utility to produce, in advance of a hear- 
ing, under the Commission’s supervision, 
its books and papers pertinent to the pro- 
ceeding for examination by attorneys and 
experts of the adverse parties, by virtue 
of its general jurisdiction in respect to 
supervising, regulating, and controlling 
utilities in all matters relating to rates, 
charges, service, and facilities, and to 
compel the production of the books, pa- 
pers, and accounts “in order that an ex- 
amination thereof may be made by the 
Commission, or under its direction.” 

In Ayrshire Coal Co. v. Southern R. 
Co. (Ind.) P.U.R.1917C, 872, the In- 
diana Public Service Commission re- 
quired a carrier to furnish a shipper, 
owning and operating a coal mine on the 
line of railroad upon which were also 
located various other mines, all selling 
and shipping coal similarly in interstate 
and intrastate commerce, information rel- 
ative to the number of coal cars request- 
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ed by each mine on its railroad ; the num- 
ber of cars actually received by each 
mine; the rating of each mine during 
that period; and the percentage of coal 
cars actually requested which were ac- 
tually furnished,—to be compiled in tab- 
ulations covering semimonthly periods. 


Libel by Falsely Attributing Act 
or Statement to Another 


SITUATION out of the ordinary 

is presented in the Iowa case of 
Hughes v. Samuels, 159 N. W. 589, 
L.R.A.1917F, 1088, in which the court 
decides that the mailing by one under- 
taker to a person whose wife was criti- 
cally ill, of an advertising card purport- 
ing to be sent by a business rival in the 
same town, and calling attention to the 
latter’s undertaking business, and signed 
with the latter’s name, might be found to 
be libelous under a statute providing that 
“a libel is the malicious defamation of a 
person, made public by any” writing 
“tending to provoke him to wrath or 
expose him to public hatred, contempt 
or ridicule, or to deprive him of the bene- 
fits of public confidence and social in- 
tercourse.” 

This question had been considered in 
the earlier case of D’Altomonte v. New 
York Herald Co. 154 App. Div. 453, 139 
N. Y. Supp. 200, in which a publication 
in a newspaper was held libelous, as cal- 
culated to hold the plaintiff up to ridicule 
and contempt, and to destroy his influ- 
ence as a writer and lecturer, where it 
appeared that he was a member of the 
Italian nobility and of numerous geo- 
graphical societies, and a noted news- 
paper correspondent, traveler, writer and 
lecturer, and that an article, preceded by 
a short biography of his life, and writ- 
ten in the first person, was falsely pub- 
lished, purporting to have been written 
by him, and representing him as describ- 
ing himself in an absurd and improbable 
adventure in rescuing a person from can- 
nibals in Africa. Scott, J., dissented 
from the decision, but in the course of 
his opinion said that doubtless it would 
be libelous to falsely attribute to an au- 
thor an obscene or profane article, or one 
which expressed sentiments abhorrent . 
to right-thinking people, as such articles 
would hold the putative author up to 
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scorn and contumely; but stated that he 
was of the opinion that the article in 
question was complimentary rather than 
derogatory. 

And a publication in a newspaper, 
concerning a candidate for Congress, of 
a false and malicious article in a course 
and blotted imitation of his handwrit- 
ing and signature, with misspelled words, 
representing him as saying, “I don’t pro- 
pose to go into debate on the tariff dif- 
ferences on wool, quinine, and all the 
things, because I ain’t built that way,” 
was held libelous, and not privileged 
(Belknap v. Ball (1890) 83 Mich. 583, 
11 L.R.A. 72, 21 Am. St. Rep. 622, 47 
N. W. 674) ; the court stating that until 
courts are prepared to hold that igno- 
rance constitutes no unfitness for office, 
such a publication must be held libelous ; 
that if such a letter was actually writ- 
ten by the plaintiff it would show him to 
be ignorant, illiterate, and incapable of 
intelligently performing his duties as a 
Congressman. That a daughter was held 
‘up to public hatred and contempt and 
was entitled to recover for libel was 
decided in Steuart v. Swift Specific Co. 
(1886) 76 Ga. 280, 2 Am. St. Rep. 40, 
where a medicine company caused an 
article to be published in a newspaper, 
which falsely represented her as having 
voluntarily stated to a reporter that her 
mother had been bitten by a cat, and 
that she purred and mewed and assumed 
the attitude of a cat in an effort to catch 
rats; that she dreaded the approach of 
water, and was finally cured by the 
defendant’s medicine. 

And it has been held libelous per se 
in Potter v. New York Evening Journal 
Pub. Co. (1902) 68 App. Div. 95, 74 
N. Y. Supp. 317, to publish a false state- 
ment under a headline reading, “Minis- 
ter curses in court,” that a minister at a 
certain trial used specified profane and 
abusive language, where such statements 
touched the plaintiff in his office, and 
tended to represent him as unfit to fill 
his office. 


Sufficiency of Moral Obligation 
to Support a Promise 
A 


MORAL obligation to pay a nurse 
more than her contract wages be- 
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cause of the quality of the service ren- 
dered is held not a sufficient considera- 
tion to support a promissory note, in the 
Iowa case of Meginnes v. McChesney, 
160 N. W. 50, L.R.A.1917E, 1060. The 
evidence tended to show that claimant 
engaged to render services required of 
her for the compensation actually paid 
and for which she receipted in full. 
“That her compensation may have been 
inadequate,” states the court, “can make 
no difference. Surely, she could not have 
established a claim for the amount of the 
inadequacy against the estate, and the 
court so held in Voorhees v. Combs, 33 
N. J. L. 494. If so, it would not furn- 
ish a legal consideration for a promissory 
note given therefor.” 

Whether the courts adopt the strict 
view that confines the moral obligations 
which will sustain a new promise to those 
which arise from what was once a legal 
liability that by operation of law has 
become unenforceable, or the more lib- 
eral view which, in general, recognizes 
the sufficiency of a moral obligation aris- 
ing from the receipt by the promisor 
of material or pecuniary benefit, regard- 
less of whether or not there had ever 
been any previous legal liability, they 
are substantially agreed that where, as 
in Meginnes v. McChesney, the past 
benefit has formed the consideration of a 
legal liability already performed or still 
enforceable, neither it nor any moral ob- 
ligation arising therefrom will sustain a 
new and additional promise. 


Presumption of Death in Pension 
Cases 


¥ HE first case involving the question 

whether the presumption of death 
from absence will be applied in the ad- 
ministration of pension laws is apparent- 


ly Com. ex rel. Mother’s Assistance 
Fund v. Powell, 256 Pa. 470, 100 Atl. 
964, L.R.A.1917E, 1150, which holds 
that a statute allowing payment to women 
whose husbands are dead, and who have 
dependent children to support, does not 
include cases where the husband has 
been absent and not heard from for 
seven years. 

The statute construed in this case is 
the Pennsylvania Act of June 18, 1915 











(P. L. 1038), which makes charitable 
provision for “women who have chil- 
dren under sixteen years of age and 
whose husbands are dead or permanently 
confined in institutions for the insane, 
when such women are of good repute, 
but poor and dependent on their own 
efforts for support, as aid in supporting 
their children in their own homes.” 

“Before trustees can award relief un- 
der the act,” states the court, “it must 
appear to them that the husband of the 
applicant is dead, if her application is 
based upon his death. While the rule is 
well settled for most judicial purposes 
that there is a presumption of the death 
of a person of whom no account can 
be given at the expiration of seven years 
from the time he was last known to be 
living, this presumption, like all others of 
fact, may be overcome by legitimate evi- 
dence opposed to it. 

“Tt is, however, unnecessary to dwell 
upon the rule as to the presumption of 
the death of a person after the expira- 
tion of seven years from the time he was 
last known to be living; for that rule is 
not involved in the case before us. When 
the legislature made provision for women 
‘whose husbands are dead,’ it is to be 
conclusively presumed that husbands ac- 
tually dead, and not merely presumably 
so, were in the legislative mind. The 
whole matter was for legislative consid- 
eration, and the legislature might have 
extended the beneficent provisions of the 
act of 1915 to women whose husbands 
are presumed by the law to be dead; but 
it did not do so, and until it does the 
act must be construed as it is written, 
and the word ‘dead’ given its Popular, 
natural, and ordinary meaning.’ 


Professional Ethics 


- HE committee on professional ethics, 
of the New York County Lawyers 
Association, has recently answered ques- 
tions on inconsistent employment and as 
to the duty of a member of a legal advis- 
ory board to prevent fraud. 
In answering questions this committee 
acts by virtue of the following provisions 


of the Aa of the association, art. 
XVI. § 3 


This committee, shall be empowered, when 
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consulted, to advise inquirers respecting ques- 
tions of proper professional conduct, report- 
ing its action to the board of directors from 
time to time. 


It is understood that this committee 
acts on specific questions submitted ex 
parte, and in its answers bases its opin- 
ion on such facts only as are set forth 
in the question. 


QUESTION. 
Employment—inconsistent. 


Accepting professional employment 
against former client in litigation aris- 
ing out of contract drawn for him under 
former employment.—Disapproved. 

A and B, partners in the practice of 
law, are employed by X to draw a con- 
tract between X and Y. By the contract 
X licenses Y to use certain patents and 
Y agrees to pay X aroyalty. The license 
agreement is drawn by A personally aft- 
er consultation with the client. 

Some time later X brings an action 
against Y to recover the royalty under 
the license agreement. 

I wish to know whether, in the opin- 
ion of your committee, 

(a) It will be unprofessional for A to 
appear as attorney for Y in the action; 

(b) It will be unprofessional for A to 
try the cause as counsel for Y; 

(c) It will be unprofessional for A to 
consult with the attorney of record or 
counsel for Y with reference to the pro- 
ceedings in the action. 


ANSWER. 


In the opinion of the committee, it is 
improper for a lawyer to accept profes- 
sional employment involving the con- 
struction of a contract which he has 
drawn for a former client, where his new 
employment brings him into a position 
adverse to the interests or claims under 
the contract, of the client under whose 
employment it was drawn. The commit- 
tee accordingly answers each of the in- 
quiries in the affirmative, assuming, as it 
does, that (c) implies that the consulta- 
tion is in the interest of Y, and not in 
the interest of the former client, X. 
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QUESTION. 
Employment—Inconsistent. Relation to 
Client. 


Acceptance of employment from wife 
to defend her husband from a criminal 
charge, arising from facts, by reason of 
which the wife first employed the law- 
yer to prosecute her husband.—Not dis- 
approved. 

An attorney is retained by A, the wife 
of B, to prosecute her husband for 
threatening her with a revolver. Upon 
the wife’s complaint, the attorney there- 
upon procures the issuance of a summons 
out of a city magistrate’s court, upon the 
service whereof by an officer of the police 
department, a revolver is found on B’s 
person. An additional charge is there- 
upon preferred against B by such officer 
in said magistrate’s court, for unlawfully 
possessing said weapon. The wife then 
becoming reconciled to her husband, re- 
quests the city magistrate for permission 
to withdraw her charge, and the same is 
granted and the charge is withdrawn, 
with such magistrate’s consent. The 
wife thereupon requests said attorney to 
defend her husband on the second charge, 
namely, that of unlawfully possessing 
a revolver, and the husband joins in such 
request, and desires to retain said attor- 
ney to defend him on said charge. 

Is it unprofessional for said attorney 
to accept such retainer? 


ANSWER. 


In the opinion of the committee, it is 
not unprofessional. The controversy be- 
tween the husband and wife, out of 
which the first complaint arose, having 
been settled, the committee sees no rea- 
son why the attorney should not, with 
the wife’s consent, represent the husband 
in the second proceeding. 


QUESTION. 


War—Legal Advisory Board—Attorney 
and Client—Privileged Communica- 
tions. 


Duty of member of legal advisory 
board to prevent fraud by a registrant, 
but to advise registrant of his purpose. 


Case and Comment 


In the opinion of the committee, is it 
proper professional conduct for a law- 
yer, who has been designated as a mem- 
ber of a legal advisory board, under the 
Selective Service Law and Regulations, 
and who has taken his oath of office 
thereunder, to disclose to the local board 
information received from a registrant 
which is in addition to, or in conflict with, 
the latter’s answers to the questionnaire, 
but which would tend to establish his 
correct classification, even though it is 
information which the registrant has de- 
liberately concealed, or withheld from 
his written answers? 


ANSWER. 


In the opinion of the committee, the 
relation of attorney and client does not 
exist between the registrant and a mem- 
ber of the legal advisory board; and it is 
not improper, but is indeed the duty of 
the latter, under his oath of office, to 
disclose to the local board all such infor- 
mation to enable the board to judge the 
case in accordance with truth. 

He may properly, and should, inform 
the registrant that he (the lawyer) is 
designated by the government to aid in 
securing accurate and complete informa- 
tion along the lines indicated by the ques- 
tionnaire. But his duty to “advise the 
registrant” does not contemplate his as- 
sisting the registrant to deceive the local 
board as to the registrant’s availability or 
exemption. 

In our opinion it is, however, unwise 
and impolitic to make secret reports to 
the local boards, lest the registrants get 
false impressions of the attitude and 
functions of the legal advisory board and 
its members. 

While we regard it as the duty of the 
members to prevent fraud upon the gov- 
ernment, we advise that the course which 
the member of the legal advisory board 
may properly consider it his duty to pur- 
sue, in order to apprise the local board 
either of facts or his impressions, be dis- 
closed to the registrant in fairness to him, 
and that the registrant be counseled, and 
thus afforded an opportunity, either to 
explain the situation or to modify his 
answers to conform with the truth. 





———— 


sions 


Justice is the rightful sovereign of the world.—Pindar. 


Adjoining owners — duty to main- 
tain retaining wall. <A successor in title 
of one who upon removing the lateral 
support of an adjoining lot erects a re- 
taining wall upon such adjoining lot is 
held under no obligation to keep the wall 
in repair where no such obligation is im- 
posed by contract, in the Connecticut case 
of Lyons v. Walsh, 101 Atl. 488, L.R.A. 
1917F, 680. 

The question as to the duty of maintenance 
and repair of a retaining wall under the cir- 
cumstances existing in this case appears to be 
a novel one. Indeed, the question generally as 
to the duty of maintenance and repair of such 


walls seems to have received little judicial dis- 
cussion. 


Automobile — absence of light — 
negligence. Independently of any stat- 
ute, it is held negligence as a matter of 
law, in Fisher v. O’Brien, 99 Kan. 621, 
162 Pac. 317, L.R.A.1917F, 610, to drive 
an automobile along the highway on a 
dark night at such speed that it cannot 
be stopped within the distance that 
objects can be seen ahead of it. This 
rule is held to apply where, by reason of 
his headlights having given out, the 
driver is using a lantern hung in frant 
of his radiator. 


Bankruptcy — contracts — right of 
trustee. That trustees in bankruptcy 
may either assume or renounce executory 
contracts of the bankrupt, as they deem 
best for the interest of the estate, fs held 


in the Louisiana case of Barr v. Youngs- 
ville Sugar Factory, 75 So. 805. 

The rule, as disclosed by the note appended 
to the foregoing decision in L.R.A.1917F, 654, 
is that a trustee in bankruptcy is not bound to 
carry out an executory contract of the bank- 
rupt which in his judgment is of an onerous 
and unprofitable character and would burden 
instead of benefit the estate, and that he can 
elect whether he will reject any such contract. 


Banks — collections — trust in fund. 
Where one bank sends a draft to another 
bank for collection, without any specific 
instructions, and, in the usual course of 
business, the receiving bank collects the 
draft by accepting a check of the drawee, 
drawn on itself, and charging the amount 
thereof against the drawee’s account, this 
transaction is held, in United States Nat. 
Bank v. Glantan; 146 Ga. 786, 92 S. E. 
625, accompanied by supplemental an- 
notation in L.R.A.1917F, 600, not to 
establish the relation of trustee and cestui 
que trust between the two banks as to 
the amount of the draft, but it does 
establish the relation of debtor and 
creditor, the forwarding bank having no 
preference over general creditors. 


Carrier — sleeping car — duty to 
protect passenger from robbery. A 
sleeping car company is held liable in 
damages to a passenger who is assaulted 
and robbed when attempting to board 
the car, if the conductor is present and 
fails to afford assistance, in Garrett v, 
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Southern R. Co. 172 N. C. 737, 90 S. E. 
903, annotated in L.R.A.1917F, 885. 


This case is in harmony with the rule that 
ordinary and reasonable care and diligence in 
watching over its passengers to protect them 
from assault and injury by strangers or fellow 
passengers is required on the part of the sleep- 
ing car or parlor car company. 


Charity — for missionary purposes — 
validity. That a trust for missionary 
purposes to be applied in the name of the 
Saviour for the salvation of souls cannot 
be enforced because of indefiniteness is 
held in the Missouri case of Jones v. 
Patterson, 195 S. W. 1004, L.R.A.1917F, 
660. 


Charity — hospital — pay patient. 
A public charitable hospital, it is held in 
the Ohio case of O’Brien v. Physicians’ 
Hospital Asso. 116 N. E. 975, L.R.A. 
1917F, 741, may receive pay from 
patients who are able to pay for the 
hospital accommodations they receive; 
but the money received from such source 
becomes a part of the trust fund, and 
must be devoted to the same trust pur- 
poses, and cannot be diverted to private 
profit. 


Commissions — power — railroads 
— location of powder magazine. The 
Illinois Commission, by virtue of its gen- 
eral power to require utilities properly 
to safeguard their employees, patrons, 
and the public, is held, in the Illinois 
case of Re Chicago & E. I. R. Co. P.ULR. 
1917E, 748, to have power to compel the 
removal of a powder magazine main- 
tained by a railroad company operating 
coal mines, in dangerous proximity to its 
tracks and to residences, in violation of 
the Mining Law. 


Conflict of laws — adoption — fail- 
ure to comply with statute — effect in 
other state. Failure of persons under- 
taking to adopt a child to comply with 
the statute of the state where the parties 
lived at the time, so that the adoption is 
not legal there, is held, in the Missouri 
case of Fisher v. Davidson, 195 S. W. 
1024, L.R.A.1917F, 692, not to prevent 
another state to which the parties moved 
and where they maintained the relation 
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of parent and child from decreeing speci- 
fic performance of the contract of adop- 
tion, in the absence of natural descend- 
ants, and enforcing the rights of the 
adopted child, according to its laws, to 
property there located. 


Conflict of laws — common law and 
admiralty — which applicable. When a 
common-law court of a state takes juris- 
diction, under the provision of the 
Judiciary Act conferring admiralty juris- 
diction on the Federal courts but saving 
to suitors a common-law remedy if the 
common law is competent to give it, of 
a suit in personam by a seaman against 
the shipowner for injuries due to a de- 
fective condition of the vessel, it is held, 
in the Washington case of Larson v. 
Alaska S. S. Co. 165 Pac. 880, annotated 
in L.R.A.1917F, 671, that it will grant 
all the relief that a common-law court 
would have granted had the cause been 
originally triable in such court, and is 
not limited to the remedy afforded by the 
maritime law. 


The decision, that in an action at common 
law based upon a maritime tort a seaman may 
recover the full indemnity allowed by the com- 
mon law, and is not bound by the admiralty 
rule limiting the allowance to wages to the end 
of the voyage and the expenses of maintenance 
and cure for a reasonable time thereafter, is 
directly opposed by a subsequently reported de- 
cision of the circuit court of appeals for the 
second circuit of Chelentis v. Luckenbach S. S. 
Co. (1917) LRA. —, —, — C. C. A. —, 243 
Fed. 536. The action in this case, though com- 
menced in the Federal district court, was 
brought as a common-law action. 

The court said in effect that the contract 
of a seaman is maritime and has written into 
it the peculiar features of the maritime law, 
and must be the same in every court, maritime 
or common-law, the only difference between 
a proceeding in one court or the other being 
- the remedy would be regulated by the lex 

ori. 

As shown in the opinion in the Larson Case, 
the decision in that case is also opposed by the 
decision of the district court for the northern 
district of Ohio in Schuede v. Zenith S. S. Co. 
(1914) 216 Fed. 566. That court adopts a 
broad view which confines the substantive 
rights and liabilities of the parties to a mari- 
time tort to those given or imposed by the 
mavitime law, and in consequence denies the 
right to invoke either the law of the state to 
which the vessel belongs, or that of the state 
w+thin whose territorial waters the maritime 
tort occurred, for the purpose of enlarging 
the rights or extending the liabilities fixed by 
the maritime law. 








The decisions in the Chelentis and Schuede 
Cases, however, are opposed not only by the 
Larson Case, but also by the decision of the 
Federal district court for the district of Ore- 
gon in Keithley v. Northern P. S. S. Co. 
(1916) 232 Fed. 255, where the court sustained 
a demurrer to an answer setting up the de- 
fenses of the act of a fellow servant, assump- 
tion of risk, and contributory negligence in 
an action brought specifically under the Oregon 
Employers’ Liability Act for injuries to a long- 
shoreman sustained on board a vessel within 
the territorial waters of Oregon. Wolverton, 
D. J., remarked at the close of the opinion that, 
with all due deference to the able and exhaus- 
tive opinion of Judge Killits in the Schuede 
Case, he was unable to agree with the latter’s 
conclusions. 


Constitutional law — forbidding as- 
sociation with prostitute. Providing 
punishment for any male person found 
associating or in company with a female 
known or reputed to be a prostitute is 
held to violate the constitutional right of 
liberty in the South Dakota case of 
Watertown v. Christnacht, 164 N. W. 62, 
annotated in L.R.A.1917F, 903. 


Constitutional law — liability for re- 
ceiving stolen property. A statute mak- 
ing it a crime for a person to receive or 
purchase any link, pin, bearing, journal, 
or other article of iron, brass, or other 
metal, which has been manufactured and 
is used exclusively for railroad purposes, 
without the written consent of the rail- 
road company owning such article or 
articles, is held not void as class legis- 
lation in the Louisiana case of State v. 
Weinstein, 76 So. 208, annotated in 
L.R.A.1917F, 706, and is upheld as a 
valid police regulation, because it works 
to the general interest and safety of the 
public and tends to discourage the pilfer- 
ing of such articles from public service 
corporations, the protection of which is a 
public duty. 


Contract — monopoly — transfer of 
ball player — public policy. The 
release by a baseball club of the services 
oi a ball player under contract with it, to 
another club, in consideration of a certain 
sum of money, is held not illegal as being 
opposed to public policy, nor as amount- 
ing to a contract for involuntary servi- 
tude of the player, in the Georgia case of 
Augusta Baseball Asso. v. Thomasville 
Baseball Club, 93 S. E. 208, which is ac- 
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companied in L.R.A.1917F, 841, by a 
note on assignment or release of the right 
to a third person’s services. 


Contract — to suppress action to set 
aside divorce — validity. A contract by 
a man to pay his former wife an allow- 
ance in consideration of her not filing 
a bill to set aside a divorce decree which 
is alleged to have been secured by fraud 
is held void, as against public policy, in 
White v. Winter, 46 App. D. C. 55, 
L.R.A.1917F, 618. 


Corporation — dividend — transfer 
of stock — who entitled. A dividend de- 
clared by a corporation after the mak- 
ing of a contract by a stockholder for 
the transfer of his stock, but before the 
time fixed for its delivery, is held, in 
the Vermont case of LaFountain & W. 
Co. v. Brown, 101 Atl. 36, annotated in 
L.R.A.1917F, 551, to belong to the pur- 
chaser if the sale is consummated, al- 
though performance could not have been 
enforced because the contract was within 
the Statute of Frauds. 


In this case, the court wisely remarks that 
while the law permits the seller “to retain the 
‘fallen fruit,’ it does not accord to him the 
additional privilege of ‘shaking the tree’ after 
the bargain is closed.” 


Corporation — notice as to value of 
stock. It is held in Jacquith v. Mason, 
99 Neb. 509, 156 N. W. 1041, L.R.A. 
1917F, 817, to be the duty of the presi- 
dent and manager of a corporation, who 
learns that the entire stock of the cor- 
poration can be sold at a certain favorable 
price, and disposes of his own stock ac- 
cordingly, to inform other stockholders 
who he knows are anxious to dispose of 
their stock; and if he fails to do so, but 
purchases their stock at a less price and 
immediately sells it at a profit, he will 
be liable to such stockholders for the 
profit so realized. 


Corporation — suit to enjoin business 
—estoppel. A stockholder who, suing 
for the appointment of a receiver of a 
corporation on the ground that the char- 
acter and method of the business con- 
ducted by it are contrary to law, admits 
that he or she bought stock in the cor- 
poration with full knowledge of the 
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character and method of the business 
carried on by the defendant company, 
and with the belief that it was contrary 
to law, and for the sole purpose of bring- 
ing the suit to appoint a receiver, is held, 
in the Louisiana case of Gordon v. Busi- 
ness Men’s Racing Asso. 75 So. 735, to 
have no cause of complaint or right of 
action to demand the appointment of a 
receiver. 

The right of a stockholder to sue for 
the appointment of a receiver on account 
of transactions occurring prior to his 
acquisition of stock is discussed in the 


note appended to the foregoing decision 
in L.R.A.1917F, 700. 


Criminal law — insane delusion as 
defense. That the guilt of one who re- 
lies on insane delusion as a defense can- 
not be made to depend upon whethcr or 
not the delusion was such that, if things 
were as he imagined them to be, he would 
be justified in the act springing from the 
delusion, is held in Ryan v. State, 60 
Colo. 425, 153 Pac. 756, annotated in 
L.R.A.1917F, 646. 


There is a decided conflict of authority upon 
the subject of criminal responsibility for an 
act committed under the influence of an insane 
delusion as to facts, as affected by the ques- 
tion whether such facts would, if actually 
existing, excuse the act. Some courts main- 
tain that insane delusions, or partial or illu- 
sional insanity, or, as it is sometimes called, 
hallucinations, monomania, or paranoia, will 
relieve from criminal responsibility only when 
the facts which in the delusion were believed 
to exist would excuse, if true; and others lay 
down the more modern and humane rule that 
the nature of the facts is not necessarily con- 
trolling. The harshness of the first rule is 
illustrated by the fact that its application 
would, in many cases, establish rather than 
disprove criminal responsibility, for the reason 
that insane delusions with respect to alleged 
wrongs are often such that, if the supposed 
facts were real, the wrongs could not lawfully 
be avenged in the manner employed. In fact, 
the delusions which will excuse the commis- 
sion of a crime on the ground that the offend- 
er could justify if the facts believed by him 
to have been true actually had existed are com- 
paratively few, being practically limited to de- 
lusions regarding the exercise of the right of 
defense, or the exercise of a vested legal au- 
thority or right to do what was done. On the 
other hand, the argument would seem to be 
that a dominating delusion, if it does not in- 
crease, at least does not diminish, a crime, and 
therefore cannot excuse unless the supposed 
facts, if true, would excuse; or unless, aside 
from the particular delusions, the deluded per- 
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son was excusable because of other mental 
weakness or disease. 

The English rule is as laid down in the lead- 
ing case of M’Naghten (1843) 10 Clark & F. 
200, 8 Eng. Reprint, 718; 2 Lawson, Defenses 
to Crime, 150, in answering, at the request of 
the House of Lords, the question: “If a per- 
son, under an insane delusion as to existing 
facts, commits an offense in consequence there- 
of, is he thereby excused?”—that where one 
labors under a partial delusion only, and is 
not in other respects insane, he must be con- 
sidered in the same situation as to responsibil- 
ity as if the facts with respect to which the 
delusion exists were real. 

But the doctrine of M’Naghten’s Case, supra, 
has been expressly repudiated in a number of 
well-reasoned American cases among which 
must be included the foregoing decision, 
wherein the court pointed out that the English 
test puts the inquiry upon the basis of the 
criminality of a like act in a sane person, 
rather than upon the question of the sanity 
or insanity of the accused; it in effect declares 
a person who may be insane because of de- 
lusions accountable to the law for all acts 
which would be criminal if he were sane, and 
it would preclude an acquittal on the ground 
of insanity, no matter how firmly satisfied of 
the existence of that fact the jury might be, 
where the supposed facts of the delusion would 
not, if true, justify the commission of the act. 


Divorce — modification of decree for 
alimony. A court, in the absence of 
statutory authority, is held, in the Wash- 
ington case of Ruge v. Ruge, 165 Pac. 
1063, annotated in L.R.A.1917F, 721, 
not to have power to modify the pro- 
visions of a decree of absolute divorce 
providing for alimony, where there are 
no minor children and there is no reser- 
vation in the decree of authority to make 
further orders. 

The conclusion reached in this case appears 
to be sustained by the weight of authority, 
though the decisions are not in entire harmony 
upon the question. 

By analogy this conclusion is also supported 
by the rule concerning the power of the court 
subsequently to award alimony to the wife in 
a case where the question of alimony was be- 
fore the court in a suit for divorce, and no 
award was made; the general rule being that 


in such a case the court has no power to make 
the subsequent award. 


Estoppel — to show true nature of 
contract. One who, after being solicited 
to take jewelry on consignment, signs, 
without reading, a contract of absolute 
purchase which is represented to be a 
consignment contract, is held not es- 
topped, in an action by the seller, to show 
the true nature of the transaction, in 








the Maine case of Bixler v. Wright, 100 
Atl. 467, annotated in L.R.A.1917F, 633. 


An examination of the cases which have 
considered this question discloses that where 
a signature to an instrument is procured by 
trick or artifice, as by false reading, or while 
the signer is laboring under some physical or 
mental disability, or where there is a relation 
of confidence, or in case of the substitution of 
an instrument of an entirely different charac- 
ter, the general rule is that failure to read 
the instrument will not estop one from setting 
up fraud in respect thereto. 

The conflict, or apparent conflict, of author- 
ities, arises where the instrument was signed 
in a mere reliance upon the other party’s mis- 
representations as to its contents, not amount- 
ing to a substitution, without any other trick 
or device to prevent the reading, and where 
there was no relation of trust or confidence 
between the parties, nor any mental or physi- 
cal disability upon the part of the party sign- 
ing. The variation of facts and circumstances, 
even among the cases which present this situ- 
ation, renders it difficult to formulate any gen- 
eral rule, or even to affirm with certainty the 
possibility or impossibility of reconciling ap- 
parently conflicting results. 


Evidence — photograph — special 
purpose. The probative value of photo- 
graphs, it is decided in the Oklahoma 
case of Colonial Ref. Co. v. Lathrop, 
166 Pac. 747, L.R.A.1917F, 890, depends 
upon their accuracy. They must be 
shown by extrinsic evidence to be faith- 
ful representatives of the place or subject 
as it existed at the time involved in the 
controversy. And photographs taken to 
show more than this, with men in various 
assumed positions, and things in various 
assumed situations, intended only to illus- 
trate hypothetical situations, and to ex- 
plain certain theories of the parties, are 
incompetent. 


Explosives — storage — cause of 
death. Where dynamite is stored in a 
building in violation of a city ordinance, 
and the dynamite is exploded by a fire 
in the building, and a fireman on duty 
at the building is killed thereby, such neg- 
ligent storage of the dynamite is held a 
proximate cause of the death of the fire- 
man, in Pinson v. Young, 100 Kan..452, 
164 Pac. 1102, annotated in L.R.A.1917F, 
621. 

The conclusion reached by the court in this 
case, that negligence in storing explosives is 


a proximate cause of injury resulting from an 
explosion thereof caused by fire from an in- 
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dependent source, is directly supported by the 





following authorities: Willson v. Colorado & 
S. R. Co. (1914) 57 Colo. 303, 142 Pac. 174; 
Wright v. Chicago & N. W. R. Co. (1887) 27 
Ill. App. 200; Brown v. West Riverside Coal 
Co. (1909) 143 Iowa, 662, 28 L.R.A.(N.S.) 
1260, 120 N. W. 732, 21 Am. Neg. Rep. 646 
(even though cause of explosion is unknown) ; 
Prussak’ v. Hutton (1898) 30 App. Div. 66, 
51 N. Y. Supp. 761; Schuck v. Main (1902) 
= se 251, 79 N. Y. Supp. 399; Ft. Worth & 

C. R. Co. v. Beauchamp (1902) 95 Tex. 
6,38 LR A. 716, 93 Am. St. Rep. 864, 68 


Fraud — preventing action within al- 
lotted time. That no action lies for 
fraudulently preventing a person injured 
by another’s negligence from bringing an 
action therefor within the time allowed 
by the Statute of Limitations, since the 
basis of recovery would be purely specu- 
lative, is held in the South Carolina case 
of Whitman v. Seaboard Air Line R. Co. 
92 S. E. 861, L.R.A.1917F, 717. 


But few cases have passed upon the specific 
question here raised, and in none of them has 
the point been considered from the viewpoint 
of the foregoing decision. 

A case of interest on this subject is Urtz 
v. New York C. & H. R. R. Co. (1911) 202 
N. Y. 170, 95 N. E. 711. While the two cases 
are not presented from the same viewpoints, 
yet the holding in the Urtz Case is incon- 
sistent with the holding in the Whitman Case, 
in that it sustains the view that the loss of 
a right of action for causing the death of a 
person, due to fraud and deceit, may be the 
basis for the recovery of substantial damages. 


Game — serving birds as part of meal 
— sale. The serving by a hotel keeper 
of game birds which had been rightfully 
given to him, as part of a meal for which 
he receives pay, is held to be within a 
statute providing that such birds shall 
not be sold or offered for sale for food 
purposes, in People v. Clair, 221 N. Y. 
108, 116 N. E. 868, annotated in L.R.A. 
1917F, 766. 


Highway — unsafe condition — oil 
on surface. A municipal corporation is 
held liable, in the Massachusetts case of 
Kelleher v. Newburyport, 116 N. E. 806, 
L.R.A.1917F, 710, for injury to a by- 
stander by the skidding of a carefully 
driven automobile due to the unreason- 
ably slippery condition of the pavement 
because of oil placed thereon by the mu- 
nicipality. 
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This case once more announces the general 
rule that cities and towns are obliged to keep 
their ways reasonably safe and convenient for 
travel. It appears to be the first action of the 
kind brought against a municipality. 


Husband and wife — home — pro- 
vision necessary. It is the duty of a hus- 
band to provide a home for his wife, in 
which she is recognized by its inmates as 
the household mistress, and when the 
husband subjects his wife, in the manage- 
ment of her household affairs, to the 
interference of his mother, who manifests 
an enmity towards the wife, and by 
words and acts assails her conduct and 
reputation to such an extent that she can- 
not endure it, and leaves'the home for 
that reason, it is held in the New Jersey 
case of Fraser v. Fraser, 101 Atl. 58, 
L.R.A.1917F, 738, that her desertion 
may be wilful, but it does not become 
obstinate, so long as the husband makes 
no effort to induce her to return to a 
home freed from the contentious ele- 
ment. 


Injunction — against picketing. That 
members of a labor union may be en- 
joined from maintaining pickets in front 
of a place cf business to intimidate the 
proprietors of the business and patrons 
seeking to trade there is held in the 
Washington case of St. Germain v. 
Bakery & C. Workers International 
Union, 166 Pac. 605, L.R.A.1917F, 824. 


Injunction — against strike by labor 
union. That a labor union may be en- 
joined from interfering with performance 
of existing contracts by calling a strike 
to force an employer to unionize his 
labor, and from placing his name on a 
black list which will hamper him in secur- 
ing the help necessary to such perform- 
ance, is held in W. A. Snow Iron 
Works v. Chadwick, 227 Mass. 382, 116 
N. E. 801, accompanied by supplemental 
annotation in L.R.A.1917F, 755. 


Innkeeper — money left for safe- 
keeping — embezzlement — liability. 
An innkeeper is held not liable as such, 
in the.Alabama case of Watkins v. Hotel 
Tutwiler Co. 76 So. 302, annotated in 
L.R.A.1917F, 834, for the loss of money 
through embezzlement, which is intrusted 
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without compensation to one in charge 
of its desk for safe keeping, by a guest 
who pays his bill and departs from the 
inn, intending to return in a few days, 
until which time he leaves his baggage in 
the baggage room of the inn. 


Insurance — automobile — indem- 
nity. The peculiar question whether one 
holding a policy insuring him against loss 
by reason of liability imposed by law up- 
on him for destruction of or injury to 
property of others, arising from the use 
of his automobile, was entitled to recover 
not only the actual cost of repairs to a 
machine which was damaged by his car, 
but also the amount which he was obliged 
to pay for depreciation in the value of the 
automobile, caused by its having been in 
a collision, was before the court in the 
Minnesota case of Christison v. St. Paul 
F. & M. Ins. Co. 163 N. W. 980, annotat- 
ed in L.R.A.1917F, 612. It was decided 
that such a recovery might be had al- 
though the policy contained a limitation 
clause that the insurer’s liability “is 
limited to the actual intrinsic value of the 
property damaged or destroyed ’ 
which shall not be greater than the actual 
cost of the repairs or replacement there- 
of.” This seems to be the first case which 
has considered the question. 


Insurance — automobile — theft — 
joy ride. Where a policy of insurance 
indemnifies the owner of an automobile 
against loss or damage occasioned by 
theft, robbery, or pilferage, the owner, 
it is held in the Florida case of Phoenix 
Assur. Co. v. Eppstein, 75 So. 537, ac- 
companied by supplemental annotation in 
L.R.A.1917F, 540, cannot, under this 
clause of the policy, recover for damage 
to a machine which had been taken by 
another and used without the consent of 
the owner, but without any intent to steal. 


Insurance — change of beneficiary. 
A member of a fraternal beneficiary as- 
sociation may ordinarily change the bene- 
ficiary or the terms of his contract re- 
gardless of the wishes or the consent of 


his beneficiary; but if a change is at- 
tempted when the member does not have 
mental capacity to transact business or 
make contracts, it is held in the Kansas 
case of Sluder v. National Americans, 


























166 Pac. 482, L.R.A.1917F, 631, that the 
original certificate and contract will re- 
main in force. 


Judgment — foreign — effect on 
lands. A decree of the circuit court of 
the state of Oregon, in a suit for divorce 
in which both parties appeared, which 
attempts to settle the defendant’s equit- 
able rights to lands in Oklahoma, in so 
far as such decree relates to the lands in 
Oklahoma, is held coram non judice and 
void, in the Oklahoma case of Sharp v. 
Sharp, 166 Pac. 175, L.R.A.1917F, 562, 
and as such is not res judicata of the 
same claim in an action in Oklahoma be- 
tween the same parties and involving the 
same land. 


Landlord and tenant — imprison- 
ment of tenant — rescission. Where 
a written contract in the form of a 
three-year lease of farm land provides 
that the lessee shall reside upon it and 
cultivate it in a good and careful manner, 
raising wheat and delivering one third 
of the crop to the lessor, and the lessee, 
after doing considerable work on the 
place, but before sowing any wheat, is 
arrested on a charge of having committed 
a felony, and on conviction imprisoned 
in the county jail for about six months, 
the lessor is held entitled, in Jennings v. 
Amend, 101 Kan. 130, 165 Pac. 845, to 
rescind the contract and take and retain 
possession of the land, notwithstanding 
the contract contains no provision giving 
a right of forfeiture or re-entry for any 
fault of the lessee. 

The question of the imprisonment of 
one of the parties to a contract as affect- 
ing rights and obligations thereunder is 
considered in the note appended to the 
foregoing decision in L.R.A.1917F, 626. 


Landlord and tenant — interference 
with use of property — abatement of 
rent. A city which, after letting land 
for a bathing resort with the privilege of 
subletting a portion for bar purposes, 
acting under the requirements of a state 
law, forbids the operation of a bar upon 
the property, is held not to become ob- 
ligated to abate the rent reserved, in the 
Utah case of Warm Springs Co. v. Salt 
Lake City, 165 Pac. 788, L.R.A.1917F, 
713. 
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Libel — privilege — report by grand 
jury. A report by the grand jury unac- 
companied by indictment, upon the con- 
duct of a public official, which is not 
authorized by statute, is held not privi- 
leged, in the Michigan case of Bennett 
v. Stockwell, 163 N. W. 482, accom- 
panied by supplemental annotation in 
L.R.A.1917F, 761. 


Libel — statement as to charges 
made. Publishing the fact that charges 
against a minister of the gospel (with no 
intimation of their import) were read 
and by unanimous vote sustained at a 
church conference, and that such church 
had withdrawn fellowship from him, is 
held not libelous per se in the Oklahoma 
case of Nunnery v. Bailey, 166 Pac. 82, 
accompanied by supplemental annotation 
in L.R.A.1917F, 548. 


Livery — duty of one letting row- 
boats. That one letting rowboats at a 
pleasure resort is not bound to furnish 
boats that will float and sustain their 
passengers when capsized is held in the 
Michigan case of Clark v. Detroit & M. 
R. Co. 163 N. W. 964, annotated in 
L.R.A.1917F, 851. 


The court does not discuss at length the 
question of the duty owed by the defendant 
company in carrying on its boat livery, but de- 
cides that upon the evidence in that case, which 
left the cause of the drowning wholly con- 
jectural, a verdict should have been directed 
for the defendant. It was, however, held that 
the defendant was not bound to furnish an 
unsinkable boat, or one that would, when cap- 
sized, support the former occupants. The same 
conclusion was reached in Lincoln v. Detroit 
& M. R. Co. (1917) — Mich. —, 163 N. W. 
969, although the court was divided in both of 
these cases. 


Master and servant — engine pilot — 
form. A railroad company is held, in 
the Louisiana case of Barber v. Louisiana 
R. & Nav. Co. 76 So. 199, L.R.A.1917F, 
802, not guilty of negligence in using a 
“stub pilot” instead of a “long-nose 
pilot,” both kinds being used on standard 
railroads. 


Master and servant — fall of window 
washer — liability. One directed to 
wash windows some distance from the 
ground, which duty is not within the 
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scope of his employment, who, upon find- 
ing the upper sash of a window stuck so 
that it cannot be lowered to be washed 
from inside, steps outside on a narrow 
ledge, holding to the bottom of the upper 
sash for support, cannot, it is determined 
in the Iowa case of Haskell v. L. H. 
Kurtz Co. 162 N. W. 598, L.R.A.1917F, 
881, hold the employer liable in case the 
lower sash falls down and breaks his 
hold so that he falls to the ground, al- 
though the employer was negligent in 
maintaining the window in the condition 
in which he found it, in failing to warn 
him of the danger of going outside, and 
in failing to supply safety appliances for 
the work; since, with knowledge of the 
conditions, he is negligent in attempting 
to do the work in a dangerous manner. 


Municipal corporations — revocation 
of license for gasolene pump in street. 
A municipal corporation having, in the 
absence of statute, no authority to permit 
the erection of a gasolene pump in a 
street, it is held in the Idaho case of 
Keyser v. Boise, 165 Pac. 1121, L.R.A. 
1917F, 1004, that its purported license 
for that purpose may be revoked at 
pleasure, although expense has been in- 
curred on the faith of it. 


Gasolene stations have but recently come 
into existence, and there appears to have been 
scarcely any litigation in regard to them, as a 
search upon every aspect of the law relating 
to them has revealed but one additional case. 

Gasolene stations apparently first came into 
contact with the law by locating outside the 
sidewalk of the abutting owner’s premises, thus 
causing the question to be raised as to the right 
of a municipality to grant and revoke a permit 
to so locate a gasolene station. 

As stated in Keyser v. Boise, the rule sup- 
ported by the better reasoned cases is to the 
effect that a city is without authority, in the 
absence of a legislative enactment expressly 
permitting it, to grant a private person or cor- 
poration a permit to erect or maintain a perma- 
nent obstruction in a public street or thorough- 
fare for a purely private purpose. 

And a city which has not been given by 
statute authority to permit the erection of a 
gasolene pump in a street may revoke at 
pleasure its purported license for that pur- 
pose, although expense has been incurred on 
the faith of it. Ibid. 

That the legislature has power to confer 
authority upon a municipality to grant a per- 
mit to install a gasolene station in a street 
was conceded in New Orleans v. Shuler (1916) 
140 La. 657, 73 So. 715, the question being as to 
whether it had done so. 
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Officer — compulsory resignation — 
validity. Plaintiff in the Minnesota 
case of Byrne v. St. Paul, 163 N. W. 162, 
annotated in L.R.A.1917F, 545, was in 
the employ of the city of St. Paul as an 
inspector in the department of public 
health. Upon a reorganization of the 
department he was required to file with 
the department a formal written resigna- 
tion, to be accepted whenever the de- 
partment deemed it for the best interests 
of the service. Plaintiff filed such resig- 
nation, it was later accepted, and he 
thereupon relinquished his position and 
obtained other employment. There was 
no fraud or coercion or purpose to set at 
naught the civil service requirements of 
the city charter. 

It is held that by the resignation and 
subsequent conduct plaintiff voluntarily 
relinquished the position held by him, 
and the method by which that result came 
about was not a violation of the civil 
service policy of the city. 


Partnership — compensation for 
services. The general rule is that, in the 
absence of an agreement, one partner is 
not entitled to compensation for his serv- 
ices while employed in the partnership 
business; but where one partner is in- 
trusted with the management of the part- 
nership business, and at the instance of 
his copartners devotes his whole time and 
attention to it, while the copartners are 
attending to their individual business, it 
is held in the Kansas case of Rains v. 
Weiler, 166 Pac. 235, annotated in 
L.R.A.1917F, 571, that the case is taken 
out of the general rule, and from the 
acts and conduct of the parties the law 
implies an agreement to pay the active 
managing partner compensation for his 
exceptional services. 


Pleading — action on note — denial 
of consideration. In an action on a 
promissory note, where the answer con- 
tains a general averment, without stat- 
ing further facts, that the note is with- 
out consideration, such answer is held 
good against demurrer in the Oklahoma 
case of Zebold v. Hurst, 166 Pac. 99, an- 
notated in L.R.A.1917F, 579. 


An examination of the decisions of the vari- 
ous state courts discloses that a majority of 











the states, and a greater majority of the Code 
states, hold that a general averment is suf- 
ficient in pleading want of consideration, with- 
out alleging or stating the facts.. It is to be 
observed, however, that, even in jurisdictions 
which adhere to the general rule, its effect 
may be defeated in a particular case by a 
qualification of the general averment. 


Prosecuting attorney — liability for 
acts. A city attorney, while engaged in 
the prosecution of a person charged with 
the violation of an ordinance, is held 
entitled to the same immunity from civil 
liability with respect thereto as ordinarily 
attaches to the office of a public prosecu- 
tor in Smith v. Parman, 101 Kan. 115, 
165 Pac. 663, L.R.A.1917F, 698. 


There is very little in the books on this 
subject. The foregoing decision is supported 
by what seems to be the only case directly in 
point. In Griffith v. Slinkard (1896) 146 Ind. 
117, 44 N. E. 1001, it was held that an allega- 
tion that a prosecuting attorney maliciously 
and without probable cause procured an in- 
dictment by the grand jury was demurrable. 
The court considered that the prosecuting at- 
torney was a judicial officer, but not in the 
sense of a judge of a court. 


Prostitution — white slave traffic — 
nonmercenary transportation. Trans- 
portation of a woman in interstate com- 
merce in order that she may be debauched 
or become a mistress or concubine, al- 
though unaccompanied by the expecta- 
tion of pecuniary gain, is held in Camin- 
etti v. United States, 242 U. S. 470, 61 L. 
ed. 442, 37 Sup. Ct. Rep. 192, L.R.A. 
1917F, 502, to be condemned by the pro- 
visions of the White Slave Traffic Act of 
1910, making it an offense knowingly to 
transport or cause to be transported in in- 
terstate commerce any woman or girl for 
the purpose of prostitution or debauch- 
ery, or for any other immoral purpose, 
or with the intent or purpose to induce 
such woman or girl to become a prosti- 
tute, or to give herself up to debauchery, 
or engage in any other immoral practice. 


Rates — commutation — factors to 
be considered in fixing. In fixing a 
rate for commutation service, it is held, 
in the California case of Re San Francis- 
co, N. & C. R. Co. P.U.R.1917E, 546, 
that consideration must be given to the 
fact that a radical increase will tend to 
disrupt the community life of those de- 
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pendent upon the service, injure their 
investments and business relations, and 
result in the removal of many commuters 
to the town in which they are employed. 


Sales — delivery to carrier — failure 
to protect buyer's interest — effect. 
The loss of goods in transit, it is held in 
Miller v. Harvey, 221 N. Y. 54, 116 N. 
E. 781, annotated in L.R.A.1917F, 559, 
must fall on seller and not on buyer 
where the seller, in delivering the goods 
to the carrier, contracts for a liability of 
only 50 per cent of their value, when he 
might have secured full liability at small 
additional expense, and the statute pro- 
vides that the seller must make such con- 
tract with the carrier on behalf of the 
buyer as may be reasonable, failure to 
do which enables the buyer to decline to 
treat delivery to the carrier as delivery 
to himself. 


The few reported cases which have consid- 
ered the question under annotation are in 
accord with the rule followed in the above 
decision, that delivery to a carrier is incom- 
plete so as to charge vendee with responsibil- 
ity for loss or damage unless the vendor in so 
delivering exercises due care and diligence to 
provide vendee with a remedy over against 
the carrier. 


Tax — mill site — destruction by 
flooding — effect. That the valuation 
for taxation in one township of land con- 
taining a mill site cannot be lowered be- 
cause the site is flooded by a dam located 
in another township is held in the Rhode 
Island case of Slatersville Finishing Co. 
v. Greene, 101 Atl. 226, annotated in 
L.R.A.1917F, 585. 


Tax — stock dividends. Stock and 
cash dividends declared and paid after 
the Income Tax Law goes into effect, 
out of profits earned before that time, 
are held taxable to the stockholder as 
income in the Massachusetts case of 
Trefry v. Putnam, 116 N. E. 904, anno- 
tated in L.R.A.1917F, 806. 


The weight of authority, numerically at 
least, is to the effect that dividends declared 
after, but paid from earnings earned before, 
an act under which they are sought to be taxed 
as income went into effect, constitute income 
for the year when declared and paid, but there 
has been some expression of opinion to the 
contrary. The question is, of course, one 
largely of statutory construction, and because 
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of the varying phraseology and circumstances 
most of the decisions are reconcilable. 


Telegraph — receipt of message by 
telephone — effect. Where a tele- 
graphic message is dictated over a tele- 
phone and is thus received by a telegraph 
company for transmission, it is held, in 
the Kansas case of Shawnee Mill. Co. v. 
Kansas Postal Teleg.-Cable Co. 166 Pac. 
193, annotated in L.R.A.1917F, 844, that 
it will not be presumed that any preferen- 
tial or discriminatory service in violation 
of law is intended, and the message will 
be considered as if it were written on the 
ordinary blank forms furnished by the 
telegraph company, and the company’s 
liability for an error in transmission is 
neither greater nor less nor different than 
if the message were delivered in the 
usual and more formal mode of sending 
telegrams. 


Travelers’ checks — forgery — liabil- 
ity for payment. One issuing traveler’s 
checks under the agreement to pay them 
when countersigned by the signature 
placed on their face is held liable to the 
purchaser for checks: paid on a forged 
signature in Sullivan v. Knauth, 220 N. 
Y. 216, 115 N. E. 460, annotated in 
L.R.A.1917F, 554. 


This seems to be a case of first impression. 
In this case the plaintiff had judgment in the 
municipal court; this was reversed (1913) 81 
Misc. 148, 142 N. Y. Supp. 307, on the ground 
that the provision in the contract for prompt 
notice of loss had not been complied with by 
the plaintiff ; this decision was in turn reversed 
in (1914) 161 App. Div. 148, 146 N. Y. Supp. 
583, where the writer of the opinion said, inter 
alia: “In my opinion a relation cognate to 
that of depositor and banker should be con- 
sidered to have been established between the 
plaintiff and these defendants. If that is not 
the effect of the transaction the traveler ob- 
tains little advantage from these so-called 
traveler’s checks and might as well carry bills 
or gold. The basis of his purchase is protec- 
tion by reason of the double signature. Safety 
is the thing impressed upon him. The paper 
is not effective as a draft or check or order 
for the payment of money until the purchaser 
who, in the presence of the agent of the de- 
fendant, has signed his signature in the space 
‘holder's signature,’ has countersigned it. The 
promise is to pay ‘when countersigned below 
with the opposite signature,’ not the opposite 
name, and below ‘countersign here’ is engraved, 
‘this signature must correspond with above,’ 
not this name, and in this booklet defendants 
call attention to the difficulty of successful 
forgery when the counter-signature is made 
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in the presence of the person who, as the agent 
of the defendant, pays the check. It seems 
to me, therefore, it must be held that it is the 
second signature which gives the paper final 
currency. It is in the precise situation of a 
check payable to the order of a designated 
payee, unindorsed by said payee. That being 
so, the countersigned signature must be treat- 
ed as the ordinary indorsement of a payee 
upon an ordinary check, that is, the bank 
is responsible if it pays on a forgery. Treat- 
ing it in this way those defendants have their 
remedy over against prior indorsers as in an 
ordinary case of forgery of payee’s signature 
on any other negotiable instrument. Unless 
it be so held the whole scheme seems likely 
to fail.” This decision was affirmed. 


Trial — view — in other states. 
Permitting the trier of facts to view the 
locus in quo in another state is held not 
so far beyond the jurisdiction of the 
court as to vitiate all subsequent proceed- 
ings in the New Hampshire case of Car- 
penter v. Carpenter, 101 Atl. 628, L.R.A. 
1917F, 974. 


The decision in this case, that a judge trying 
a divorce case may take a view without the 
state, seems to be without any direct author- 
ity, although, as will be seen from the opinion, 
the court states that in the important murder 
case of State v. Sawtelle (1891) 66 N. H. 488, 
32 Atl. 831, 10 Am. Crim. Rep. 347, the jury 
were sent into the state of Maine to take a 
view, and that “no one seemed to have en- 
tertained a doubt of the propriety or legality 
of the proceeding ; no objections were inter- 
posed to it.’ 


An 


Trust — termination by court. 
express trust, it is held in the Michigan 


case of Simmons v. Northwestern Trust 
Co. 162 N. W. 450, L.R.A.1917F, 736, 
may be terminated by decree of the court 
when the entire beneficial interest in and 
to the trust property, including the estate 
in reversion, has become vested in the 
cestui que trust, and the character and 
purpose of the trust, as expressed in the 
instrument creating it, do not conflict 
with or preclude the right of termination. 


Vendor and purchaser — undertak- 
ing to construct railroad. In a contract 
for the sale of lands which contains a 
proviso that “these presents are made and 
entered into partly in consideration 
thereof, anything in this agreement to 
the contrary notwithstanding; that the 
vendor will construct and operate, or 
cause to be constructed and operated, on 
or before December 31, 1912, a line of 





Among the New Decisions 


railroad running approximately in a 
northerly and southerly direction through 
the body of land of which the aforesaid 
lands are a part; said line of railroad to 
be so constructed as to be within 10 
miles thereof,”—such proviso is held a 
dependent covenant in the Florida case 
of Southern Colonization Co. v. Derfler, 
75 So. 790, L.R.A.1917F, 744, and upon 
the failure of the land company to comply 
with the same the vendee has the right 
to rescission of the contract and the re- 
turn to him of any amount which he may 
have paid on the same. 


Water — percolating — right of mu- 
nicipality to use. A municipal corpora- 
tion, it is held in the Michigan case of 
Schenk v. Ann Arbor, 163 N. W. 109, 
L.R.A.1917F, 684, cannot pump percolat- 
ing water from land owned by it for dis- 
tribution to its inhabitants at a distance 
from the land, where the water is secured 
in such quantities as are unreasonable 
with respect to the owner of adjoining 
property. 
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There would seem to be no doubt that the 
rules upon this question applicable to private 
persons apply with equal force to municipal 
corporations, at least if the municipality, in 
interfering with a landowner’s supply of perco- 
lating water, acts in a proprietary capacity, as 
was the case in the foregoing decision, where 
the city was seeking a water supply for its in- 
habitants. In fact, as is said in that case, 
there is no apparent reason for saying that a 
municipal corporation seeking water for the 
inhabitants of a city may do what a private 
owner of land may not do, namely, make an 
unreasonable use of percolating water to the 
damage of such private landowner. No other 
case seems to have expressly passed upon the 
point. 


Will — execution — presence of wit- 
nesses. The witnesses, it is held in the 
California case of Re Emart, 165 Pac. 
707, annotated in L.R.A.1917F, 866, 
must be present at the same time properly 
to attest a will under a statute providing 
that the subscription to every will must 
be made in the presence of the attesting 
witnesses or be acknowledged by the 
testator to them. 


Recent English and Canadian Decisions 


[Note.—The more important of these decisions will be reported, with full annotations, in 


British Ruling Cases. ] 


Bills and notes — leaving rate of 
interest blank — prima facie authority 
of holder to supply omission. A 
printed form of note which has been 
filled up and signed, but in which the 
rate of interest has not been inserted, 
is not “wanting in any material particu- 
lar” within the meaning of the Canadian 
Bills of Exchange Act, so as to confer 
upon the person in possession thereof a 
prima facie authority to fill up the omis- 
sion. Bank of British North America 
v. Robertson, 28 Manitoba L. R. 54. 


Contracts — provision for suspension 
upon contingencies “preventing or 
hindering delivery’"’ — war — shortage 
of supply — rise in price — unprofit- 
ableness. That a shortage of supply due 
to war may be considered as “hindering” 
delivery thereof within the meaning of a 
provision in a contract for the sale of a 
quantity of such article, that sales may 
be “suspended pending any contingencies 


beyond the control of the sellers or 
buyers (such as . WOE cw wis 
causing a short supply of labor, fuel, raw 
material, or manufactured produce, or 
otherwise preventing or hindering the 
manufacture or delivery of the article,” 
is held by the House of Lords in Ten- 
nants v. C. S. Wilson & Co. [1917] A. C. 
495, 86 L. J. K. B. NN. S.1191. Although 
in this case there was a reversal of the 
decision of the Court of Appeal ( [1917] 
1 K. B. 208) heretofore noted in these 
columns, such reversal appears to leave 
unimpaired the doctrine therein enunci- 
ated, that to constitute prevention there 
must be physical or legal prevention; 
that to constitute “hindering” there must 
be the same causes operating to a less 
degree ; but that economical unprofitable- 
ness will not do. 


Corporations — restriction on trans- 
fer of shares — effect. A provision in 
the articles of association of a corpora- 
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tion that no share shall be transferred to 
any person who is not already a member 
of the company without the consent of 
the directors does not require the direct- 
ors’ consent to be obtained before the 
execution of a transfer; and a transfer 
made before obtaining such consent is 
therefore operative to pass an equitable 
interest, though the legal assignment is 
not complete until the consent of the 
directors has been obtained and registra- 
tion effected. Re Copal Varnish Co. 
[1917] 2 Ch. 349. 


Innkeeper — implied warranty of 
safety of premises. That an innkeeper 
receiving guests impliedly warrants that 
the premises are as safe as reasonable 
care and skill can make them, and is 
therefore liable to a guest who was in- 
jured in endeavoring to escape from her 
window in consequence of a breaking out 
of fire caused by a defective chimney, is 
held in Maclenan v. Segar, 86 L. J. K. B. 
N. S. 1113. 


Prize — contraband — ultimate desti- 
nation in neutral country. An article 
which is absolute contraband, bound for 
an enemy port, consigned to a neutral, 
is none the less liable to forfeiture be- 
cause it is alleged to have been sent there 
only for treatment and to be ultimately 
intended for neutral consumption. “If 
absolute contraband is once traced and 
captured on its way to enemy territory a 
court of prize will not embark upon in- 
quiries as to what will, or, to speak more 
strictly, what may ultimately become of 
it. Such an inquiry would be a danger- 
ous fetter to fasten upon belligerent cap- 
tors.” The Axel Johnson, L. R. [1917] 
Prob. 234. 


Street railways — overcrowding — 
common nuisance. A street railway 
company which has failed to take reason- 
able precautions to avoid overcrowding 
of its cars is not, for that reason, liable 
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to indictment under a statute defining a 
common nuisance as “an unlawful act 
or omission to discharge a legal duty, 
which act or omission endangers the lives, 
safety, health, property, or comfort of 
the public,” and providing that the com- 
mission of a common nuisance which 
endangers the lives, safety, or health of 
the public, or which occasions injury to 
the person of any individual, shall be 
punishable as therein provided, since 
such overcrowding does not affect the 
public as such, but only such members of 
it as are passengers in the cars. Toronto 
R. Co. v. Rex [1917] A. C. 630, 38 D. L. 
R. —, reversing 34 Ont. L. Rep. 589, 25 
D. L. R. 586, heretofore noted in these 
columns. 


Wills — direction to pay annual sum 
“free of all duties’” — income tax. A 
direction in a will to pay a stated sum 
of money annually to a beneficiary “free 
of all duties” does not entitle the annui- 
tant to receive the annuity free of in- 
come tax, the evident meaning of the 
testator being merely that those duties 
should be paid that would otherwise be 
payable because the gift was one by will. 
Re Saillard, 86 L. J. Ch. N. S. 749. 


Wills — election for or against — be- 
quest to mortgagor of mortgage pre- 
viously assigned to another. That a 
bequest to the mortgagor of a mortgage 
and all principal and interest due or ow- 
ing thereon is not a legacy of an equiva- 
lent sum, but a specific bequest, so as to 
put to his election another beneficiary 
under the will to whom the mortgage had 
been previously assigned, is held in Ros- 
borough v. St. Andrews’ Church, 55 Can. 
S. C. 360, 38 D. L. R. 119, which also 
affirmed the holding of the court below 
(44 N. B. 153), heretofore noted in these 
columns, that the beneficiary was put to 
his election, notwithstanding the provi- 
sion made in the will for him was for 
his maintenance. 
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Famous English Judgment. It was 
in 1863 when Lord Westbury in England, 
delivering the opinion of the privy coun- 
cil against the alleged heresies of certain 
extracts from the celebrated publication, 
Essays and Reviews, first proved to the 
people of England that Anglican doc- 
trines were as capable of improvement 
and reformation as the centuries ad- 
vanced in learning and civilization, as 
they were on their first separation from 
the Church of Rome. A witty member 
of the English bar parodied the chancel- 
lor’s judgment in a few words saying that 
he had in effect “dismissed hell with 
costs, and taken away from the orthodox 
Christian his last prospect of eternal 
damnation.” Lord Westbury died in 
July, 1873, just ten years after his fa- 
mous judgment, and within a day of the 
time of the death of Samuel Wilberforce, 
Bishop of Oxford, his special antagonist 
in debate, generally referred to as “Slip- 
pery Sam” during his lifetime, and per- 
haps better known by the trouncing he 
received from Huxley when he rashly 
introduced the subject of evolution into 
a speech he made at Oxford University. 
Another judgment delivered on May 
14th in the British House of Lords is a 
decided victory for the cause of religious 
liberty, and a settlement of the point as 
to whether bequests to secular societies, 
which may, amongst other things, be anti- 
christian in their aim, can be legally 
made. By a majority of four to one the 
Lords have decided that such bequest can 
be legally made. The appeal arose out 
of the will of one Charles Bowman, who 
directed, in 1905, that after the death of 
his wife his residuary estate should go to 


The world:is a comedy to those who think, a tragedy to those who feel.— Walpole. 
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the Secular Society Limited. Bowman 
died in 1908, and his widow in 1914. The 
heirs at law then claimed the estate on the 
ground that the bequest to the Secular 
Society was bad, as its objects were il- 
legal and against public policy. Mr. 
Justice Joyce held that the gift was valid 
and the Secular Society entitled to get it. 
The heirs at law appealed against the 
decision and judgments were delivered 
by the Master of the Rolls (Lord Cozens- 
Hardy), and Lords Justices Pickford 
and Warrington. They were unanimous 
in confirming Mr. Justice Joyce’s judg- 
ment that the bequest to the Secular So- 
city was valid. The heirs at law filed a 
second appeal to the House of Lords. It 
was argued early in the year before the 
Lord Chancellor (Lord Finlay), Lords 
3uckmaster, Dunedin, Parker, and Sum- 
ner. The Lord Chancellor adhered to 
earlier decisions that Christianity is part 
and parcel of the law of England, and, 
until a change is effected by act of the 
legislature, the courts could not help in 
promoting objects contrary to the Chris- 
tian religion. In his opinion the appeal 
cannot therefore be allowed. The other 
four judges, however, were unanimous 
the other way. The court was not asked 
to lend its assistance to the promoters of 
an illegal object, but merely to compel an 
executor to do his duty so that the society 
might receive what was legally due to it. 
The object of the society was not im- 
moral or seditious or irreligious, al- 
though, no doubt, it was antichristian. 
It would be a serious matter for the 
House of Lords to lay down a principle 
which would preclude British courts from 
giving effect to trusts for the purposes of 
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religions sacred to millions of the sub- 
jects of the King, but which denied the 
truth of Christianity or did not accept 
some of its fundamental doctrines. The 
saying that “Christianity is part of the 
law of the land” was not English law at 
all, but merely rhetoric. “Thou shalt 
love thy neighbor as thyself” was cer- 
tainly no part of English law. Chris- 
tianity had tolerated slavery and per- 
secuted so-called witches. The rules 
and principles of English law were ma- 
terial and not spiritual, and were applied 
in British possessions amongst non- 
christian communities. If it were illegal 
to promote doctrines hostile to Christian- 
ity, many religious and ethical bodies 
now existing in England were illegal as- 
sociations; editors and publishers could 
refuse payment to authors employed to 
write philosophical and scientific books, 
and no one could be compelled to pay for 
such books ; a great deal of classical and 
scientific literature would be condemned 
under conditions which might vary from 
year to year, accordingly as religious 
views differed from time to time. As 
nine learned judges in England are now 
of one mind on the point, it may be con- 
sidered a settled law there, after contra- 
dictory opinions have prevailed for many 
centuries, that bequests to secular or ra- 
tionalist societies are now perfectly valid, 
and can be legally made by anyone wish- 
ing to do so.—F. N. Burn. 


Judge-made Law. When lawyers are 
defeated in the supreme court by that 
tribunal taking cognizance of the maxim 
that “it is the letter of the law that kill- 
eth, but the spirit that maketh alive, they 
sometimes elevate the tips of their pro- 
boscides and sneer at the decision against 
them as “judge-made law.” It is not clear 
that judge-made law may not sometimes 
promote substantial justice more than 
statutes enacted by legislatures. There 
was a case decided by a justice of the 
supreme court of California at an early 
day in which the rights of a drunken man 
were clearly and sensibly defined. The 
plaintiff, while inebriated, had stepped 
upon a rotten plank in the sidewalk, 
which gave way under him, and as a re- 
sult his leg was broken. He sued the 
city, and the answer of the municipality 
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was that, as the plaintiff was intoxicated 
at the time of the accident, he was guilty 
of contributory negligence and therefore 
not entitled to recover. This plea proved 
unavailing with the court and jury, and 
he was accorded a judgment for dam- 
ages. The city appealed, but the supreme 
court affirmed the judgment, saying: 
“A drunken man has as good a right to 
a perfect sidewalk as a sober man, and he 
needs one a good deal more.” 


Missouri's ‘“‘Health Resort.” “A 
great deal has been said about the mar- 
velous eloquence of the late Henry Clay 
Dean, the picturesque lawyer of ‘Rebel 
Cove,’ Putnam county, but the most sig- 
nificant example of his persuasive oratory 
was not before the jury in a court room, 
but in the gloomy corridors of the old jail 
at Kirksville,” remarked A. D. Risdon, 
a veteran attorney of the Adair coun- 
ty bar. “It was a matter of pride with 
Colonel Dean that in nine cases out of 
ten, when pleading for a defendant before 
a jury, he got him off. But once he was 
called upon to defend a couple of young 
fellows for breaking into a railroad car, 
and the evidence was so strong that even 
Colonel Dean saw no way out except to 
plead guilty and let the boys take the 
lowest sentence. Having reached this 
conclusion Colonel Dean was admitted to 
the jail for a talk with his young clients. 
It happened that there were in the same 
prison two other men who had made ar- 
rangements with me to represent them, 
and, as there was great doubt as to their 
guilt, I had mapped out a defense that 
was about as certain as anything human 
could be to result in an acquittal by the 
jury. 

“All four men were in the same cor- 
ridor, and of course my men heard what 
Colonel Dean was saying, just the same 
as the others. 

“Colonel Dean took a seat between his 
young clients, laid a friendly hand on 
their shoulders, and began in that smooth, 
pleasant way of his to tell them what 
life in the penitentiary was. He said he 
had been down there and looked all 
through the building and saw how it was 
conducted; that the yards, rooms—he 
never called them cells—and corridors 
were kept clean and well ventilated ; that 











the men got three good meals a day, with 
pie and cake on Sunday, and that there 
were concerts by the band at frequent 
intervals ; each man was given a nice new 
suit of clothes and had his hair trimmed 
in a fashionable style; of course there 
was, he admitted, a little work to do, by 
way of exercise, but nothing bad; young 
men went down there pale, cadaverous, 
with blow holes in their lungs, about 
ready for the undertaker, and came out 
strong, plump, clear-eyed, and active, 
the masters of a good trade with real 
money in their pockets! 

“Next morning when court assembled 
the four men were arraigned. Dean’s 
young clients eagerly pleaded guilty and 
mine followed suit before I knew what 
they were about. Surprised and indig- 
nant, I hurried over to them. 

“*What do you fellows mean? I 
demanded; ‘you don’t want to go to the 
penitentiary, do you?’ 

“They looked at each other for a mo- 
ment and then one of them replied: 

“*Tt’s this way, Judge: neither me nor 
Bill has ever been down there, and we 
thought we’d like to take a little trip for 
our health.’ ” 


Word Skin of Thought. In Towne v. 
Eisner (decided Jan. 7, 1918, U. S. Adv. 
Ops. 1917, p. 183) — U. S.. —, 62 L. 
ed. —, 38 Sup. Ct. Rep. —, a suit to re- 
cover the amount of a tax paid in duress, 
in respect of a stock dividend alleged by 
the government to be income. Mr. Justice 
Holmes, in discussing the government’s 
motion to dismiss the case for want of 
jurisdiction, on the ground that the 
only question involved is the construc- 
tion of the statute, not its constitutional- 
ity, quaintly observes: “But it is not 
necessarily true that income means the 
same thing in the Constitution and the 
Act. A word is not a crystal, transpar- 
ent and unchanged; it is the skin of a 
living thought and may vary greatly in 
color and content according to the cir- 
cumstances and the time in which it is 
used.” 


A Durable Marriage. An actress tells 
of meeting a friend in musical comedy 
whom she had not seen since her mar- 
riage to a Chicago man some years ago. 
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“Tell me,” said the first-mentioned 
woman, “has your marriage proved a 
success ?” 

“Well,” said the other, dubiously, “I 
suppose that depends upon the point of 


view. From a technical standpoint, I 
should say it had been a grand success.” 

“From a technical standpoint? Why, 
what do you mean?” 

“This,” said the other. “I have tried 
to secure a divorce in New York, in 
South Dakota, in Oklahoma, and in Eng- 
land, and the marriage still holds.” 


Battle of Angels. When is an angel 
properly the subject of copyright? This 
question was raised by the widow of a 
wealthy motion picture producer, in an- 
swering a novel suit filed by the widow of 
a well-to-do real estate promoter. 

The plaintiff asked recently, through 
her attorney, to have removed from 
Woodlawn cemetery a bronze angel erect- 
ed over the grave of defendant’s husband. 
She alleged that it was a plagiarism of the 
angel on her own husband’s grave. 

The other widow, answering the suit, 
denies infringement. She says her hus- 
band’s angel was designed after an old 
pattern, and so was that on the family 
lot of the plaintiff. She contends that 
neither is new, and neither entitled to 
copyright. 

The angel figure, the defendant con- 
tends, may be used by anyone; either 
with outstretched wings or folded; with 
eyes open or closed. To prove the an- 
tiquity of the design she submits to the 
court a picture of an angel drawn by 
an artist in 1890, which resembled in cer- 
tain respects the figure on her husband’s 
grave. 

The battle of the angels will be fought 
out soon in the Federal court. 


Bomb, Burglar, or Both. London sub- 
urbanites are beginning to ask: “Which 
is worse, a bomb or a burglar?” 

When they get the air raid warning in 
the suburbs, the inhabitants thereof usu- 
ally gather in the house of the family 
with the strongest cellar or in some com- 
munal dugout. This is just what the 


wily burglar is waiting for, and, scorning 
possible bombs, he leisurely ransacks the 
deserted houses. 
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Berliner Busst. “I hereby pledge 
that if I don’t I will,” said Berliner Busst, 
Randolph, N. D., as he signed his name 
to enlistment papers at the United States 
navy recruiting station. 

“You are almost too good to be true,” 
said the lieutenant in charge, as the chap 
with the ominous name affixed his signa- 
ture, enlisting his services for four years. 
But Berliner Busst asserted he meant 
every word of the oath. 

Two enlistment blanks had to be torn 
up before the officer could write the name 
correctly rather than the way it sounded. 

It’s an obstacle race of about 7,000 
miles, but that’s nothing if there is “any- 
thing in a name.” 


Made in Germany. Paul Gary of 
Anderson, Indiana, is all American, with 
the exception of a glass eye. The sub- 
stitute optic is alien. 

Gary tried to enlist in the United States 
Marine Corps at their recruiting station 
here, but was rejected when his infirmity 
was discovered by Sergeant G. C. 
Wright. 

“Didn’t you know that the loss of an 
eye would prevent your enlisting?” 
asked the sergeant. 

“T thought it might,” explained Gary ; 
“but this glass blinker is the only part of 
me that was made in Germany, and I 
want to take it back.” 

He was advised to mail it. 


A Sure "Nuff Speakah. Thomas B. 
Reed once went into an unfamiliar barber 
shop to be shaved. The negro barber be- 
gan to try to sell a hair tonic. 

“Hair purty thin, suh,” he said; “been 
that way long, suh?” 

“T was born that way,” replied Reed. 
“Afterward I enjoyed a brief period of 
hirsute efflorescence, but it did not en- 
dure.” 

The barber gasped and said no more. 
Later some one told him he had shaved 
the Speaker. 

“Speakah!” he exclaimed. “Don’ I 
know dat? I should say he was a speak- 
ah, sure ‘nuff !””—Christian Register. 


Mr. 


Plenty of Credit. 


the grocer, was looking over the credit 


Butterworth, 
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sales-slips one day. Suddenly he called 
to the new clerk: 
_ “Did you give George Callahan cred- 
it?” 

“Sure,” said the clerk. “I—” 

“Didn't I tell you to get a report on 
any and every man asking for credit?” 

“Why, I did,” retorted the clerk, who 
was an earnest young fellow. “I did get 
a report. The agency said he owed 
money to every grocer in town, and, of 
course, if his credit was that good I knew 
that you would like to have him open an 
account here !”—Rehoboth Herald. 


Who's the Guy? Mfrs. Carico, a mid- 
dle-aged and talkative ruralist, was ap- 
pearing in a suit brought by her husband. 
She insisted on loudly commenting on 
each answer given by the first witness. 
Repeatedly the judge requested her to 
keep quiet, but she persisted in audibly 
disputing the words of the witness. Fi- 
nally the judge said: 

“Mrs. Carico, the court demands that 
you remain quiet. Unless you do so 
you will be held in contempt.” 

Giving the judge a savage look, the 
woman turned to her attorney and vocif- 
erously inquired : 

“Who is that old guy that keeps buttin’ 


in all the time ?” 


ACatch. A widow had utilized the 
proceeds of the life insurance policies of 
her husband to invest in a new house. 
She was discussing fire insurance on it 
with a broker, who explained it to her 
thus: 

“You see, it works like this. Your 
house is worth $10,000. Now the min- 
ute you have paid the first premium the 
company is responsible for the full value 
of the premises, even to the full extent of 
$10,000. Your annual premium on this 
is $175.” 

The widow said with astonished eyes: 
“You mean to say that if I pay $175 I 
will get from your company $10,000 
for my house ?” 

“Yes,” answered the broker, “provid- 
ed, of course, it is burned down.” 

“Oh,” replied the widow with a tone 
of blunt indignation, “I thought there was 
a catch in it.”—Exchange. 
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Crime Recorder. Few persons in 
Pine Top, a southern town in the moun- 
tains, had ever seen an automobile; so, 
when a big car stopped for a few minutes 
in the isolated village, the curious in- 
habitants gazed at the devil-wagon with 
a mixture of fear and awe, and the own- 
er, who had entered the general store to 
make a purchase, heard one rustic re- 
mark : 

“T’ll bet it’s a man-killer.” 

“Shore,” assented the other. 

“Look at the number on the back. 
That shows how many people it’s run 
over. That’s accordin’ to law. Now, 
if that feller was to run over anybody 
here in Pine Top, it would be our duty 
to telegraph that number—1344—+to the 
next town ahead.” 

“And what would they do?” demand- 
ed the interested auditors. 

“Why, the constable would stop him 
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and change his number to 1345.”—Har- 
per’s Magazine. 


An Unnecessary “Getaway.” The 
welfare worker glanced around appre- 
hensively as she entered the humble 
dwelling. 

“Are you not afraid to live here? I 
do not see any fire escape. 

“Law, no miss. I do not need one,” 
returned the satisfied slum dweller. 
“Whenever the cops come up after me 
I make my getaway over the roof.”— 
Harper’s Magazine. 


Out of His Line. “You say the prison- 
er had been drinking?” asked the judge; 
“drinking what ?” 

“Whisky, I think.” 

“You think. Don’t you know the 
smell of whisky? Aren’t you a judge?” 

“No, your honor ; only a policeman.” — 
San Francisco Examiner. 


Murder In The First Degree 


“I will be brief,” the lawyer said; 
And thereupon arose 

And talked until the jury fled, 
And Court was comatose! 


“So much has been well said I feel 
To add one word unable,’— 

And yet post-prandial speakers spiel 
Till guests yawn round the table! 


“T’ve chosen Bible’s shortest text 
This morning,”—preacher closed 

His forty-leventhly, much vexed 
Because his hearers dozed! 


If brevity be wit, methinks, 
Let not their wits deceive ’em; 
Asylums yawn for just such ginks, 
And should be let receive ’em! 


How can immortal Fame inspire 
Long-winded blades who torture it 

With long-drawn-out forensic fire 
That chars to crisp the soul of wit. 


Glenwood, Ark. 


Graham Burnham. 





New Books and Periodicals 


A man is but what he knoweth.—Bacon. 


“Handbook of Criminal Procedure.” 
William L. Clark, Jr. 
Prof. William E. Mikell. 
Co., St. Paul, Minn.). $3.75 


This is a new and revised edition of one of 
the well-known works of the Hornbook Series. 
It has been the aim of the editor in this edi- 
tion, “as far as the limited space permitted, 
to represent the existing law, both by changes 
in the text and by the addition of new notes 
and citations of recent important cases.” This 
work has been carefully and conscientiously 
performed, and the new edition of this stand- 
ard treatise will be welcomed. 

“Income Tax Procedure, 1918." By Rob- 
ert H. Montgomery. (The Ronald Press Co., 
New York.) 

This is the second edition of Mr. Mont- 
gomery’s book, which was favorably received 
on its first appearance in 1917. It aims to 
answer the numerous questions that arise in 
the preparation of returns, and it is believed 
that practically all such questions may be 
solved by a reference to the pages of this 
work. 

The volume, which will be found to be of 
great service to accountants, corporation offi- 
cials, and individual taxpayers, contains over 
700 pages, in addition to the appendix, which 
includes the Federal Income Tax Law and 


Recent Articles of 


Action or Suit. 

“Military Orders as a Defense in Civil 
Courts.”—3 Virginia Law Register, 641. 
Alien Enemies. 

“Alien Enemies as Litigants.”—28 American 
Legal News, No. 12, p. 19 
Aliens. 

See Criminal Law. 

Assumpsit. 

“The Salient Features of the Argentine and 
Chilean Laws as to Money Paid by Mistake.” 
—6 Georgetown Law Journal, 8. 


By 
Second Edition by 
(West Publishing 


, Excess Profits Tax Law of March 3, 


“The State Constitutions.” Compiled and 
Edited by Charles Kettleborough, Ph. D. (B. 
F. Bowen & Co., Indianapolis.) 

This compilation contains the text of the 
Federal Constitution and the Constitution of 
each of the forty-eight states, to which are 
added the organic laws of the territories and 
insular possessions. In all cases the Constitu- 
tions are given as amended to date. A note 
is appended to each article and section amend- 
ed, indicating whether the amendment was pro- 
posed by an initiative petition or by the legis- 
lature, the date of proposal and the date of 
ratification. Articles and sections which were 
added to the Constitutions after their adop- 
tion are designated as “new” articles or “new” 
sections. 

This large body of the fundamental law cov- 
ers over 1,600 pages set in brevier. A copious 
index renders this wealth of information avail- 
able. The work will be found valuable for 
reference, and of especial interest to students 
of constitutional law. 

Clark, Receivers. 2 volumes. $15.00. 

Collier, Public Service Companies. $7.50. 

Frohlich & Schwartz, Law of Motion Pic- 
tures. 1 volume. $10.00. 

Hopkins’ New Federal 
$3.50. 


PU. 


Equity Rules. 


Interest to Lawyers 


Attorneys. 

“A Council on Legal Education and Admis- 
sion to the Bar.”"—4 American Law School 
Review, 289. 

“An Unsolicited Report on Legal Educa- 
tion.”—18 Columbia Law Review, 21. . 

“Improvement of Legal Education and of 
Standards for Admission to the Bar.”—4 Am- 
erican Law School Review, 

“Legal Ethics Applied to the Army Draft 
oe "28 American Legal News, No. 
12, p 
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“The Bar Examination—Its Proper Time 
and Length."—4 American Law School Re- 
view, 320. 

“The Legal Ethics Clinic of the New York 
County Lawyers’ Association.”—12 Illinois 
Law Review, 411 

“The New Duty of the Bar in Relation to 
Juristic Development.”—11 Southwestern Law 
Review, 23. 

“The Teaching of Legal Ethics.”"—4 Amer- 
ican Law School Review, 290. 

Australia. 

“War Powers in the Constitution of the 
Commonwealth of Australia.”—18 Columbia 
Law Review, 1. 

Aviation. 
—_ and the Law.”—21 Law Notes, 


Biography. 

“Benjamin Franklin.”—24 Case and Com- 
ment, 701. 

Blasphemy. 

“The Law of Blasphemy.”—16 Michigan 
Law Review, 149. 

Brokers. 

“Right of Broker to Commission where 
oa not Consummated.”—19 Bench and Bar, 
Business Systems. 

“Accounting System for Law Offices.”—24 
Case and Comment, 721. 

Canals. 

“State Regulation of the Canal Corporation 
in Colorado.”—16 Michigan Law Review, 158. 
Carriers. 

“The Twenty-Eight Hour Law as Construed 
= Penal Actions.”—86 Central Law Journal, 


Censorship. 

“Military Censorship and Freedom of the 
Press.”"—5 Virginia Law Review, 178. 
Collections. 

“Collection Service—What It Is, and Might 
Be.”—29 American Legal News, No. 1, p. 29. 
Commerce. 

“Employees Engaged in Interstate Commerce 
as Declared by the United States Supreme 
Court.”—86 Central Law Journal, No. 1, p. 3. 

“State Quarantine Laws and Regulations— 
Validity of as Applied to Interstate Com- 
merce.” —86 Central Law Journal, 62. 

“The Original Package Ineptitude.”—22 
Dickinson Law Review, 63. 
Constitutional Law. 

“Constitutional Limitations on the 
Power.”—6 California Law Review, 134. 

“Military Censorship and Freedom of the 
Press.”—5 Virginia Law Review, 178. 

“Strengthening the Power of the Executive.” 
—5 Virginia Law Review, 157. 

“The California Constitutional Convention 
of 1878-9.”—6 California Law Review, 114. 

“The Civilian and the War Power.”—2 Min- 
nesota Law Review, 110. 

“The Limitations of Civil and Political 
Rights.”—21 Law Notes, 165. 

“War Powers in the Constitution of the 
Commonwealth of Australia.”—18 Columbia 
Law Review, 1 

“War Powers under the Constitution.”—6 
Kentucky Law Journal, 8 


War 


New Books and Periodicals 
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Contracts. 

“Contracts to Keep up the Price on Resale 
and to Buy or Use Other Articles in Connec- 
tion with Those Sold.”—3 Cornell Law Quar- 
terly, 89 
Courts. 

“Judicial Regulation of Court Procedure.”— 
2 Minnesota Law Review, 81 

“Practice in the Courts of Ancient Rome.” 
—24 Case and Comment, 687. 

“The Psychologic Study of Judicial Opin- 
ions.”—6 California Law Review, 
Criminal Law. 

“Crime and Immigration.”—8 Journal of 
Criminal Law and Criminology, 675 

“Insanity in American Prisons and the 
Prison Psychosis.”—12 Journal of Abnormal 
Psychology, 232. 

“Legal Aid for Poor Prisoners in France.” 
i of Criminal Law and Criminology, 


“Morphinism and Crime.”—8 Journal of 
Criminal Law and Criminology, 749 

“Probation and Suspended Sentence.”—8 
ee of Criminal Law and Criminology, 


“Psychology in its Relation to Crime.”—28 
American Legal News, No. 12, p. 5. 

“Reforms of the Criminal toe "_g Journal 
of Criminal Law and Criminology, 653 
Domicil. 

“Residence and Domicil.”—4 Iowa Law Bul- 
letin, 3 
Drugs and Druggists. 

See Criminal Law. 
Elections. 

“The Law of Primary Elections.”—2 Min- 
nesota Law Review, 97. 
Government. 

“The Reichstag and German System of Gov- 
ernment.”—4 American Law School Review, 
304. 


Habeas Corpus. 

“The Suspension of the Writ of Habeas 
Corpus.”—3 Virginia Law Register, 665. 
Husband and Wife. 

“Husband’s Liability for his Wife’s Torts.” 
—21 Law Notes, 189 
Immigration. 

See Criminal Law. 

Incompetent Persons. 

“Insanity as a Defense to Crime in Louisi- 
ana.”—8 Journal of Criminal Law and Crim- 
inology, 658 
Irrigation. 

“State Regulation of the Canal Corporation 
in Colorado.”—16 Michigan Law Review, 158. 
Jails and Prisoners. 

“The Housing of Prisoners.”—8 Journal of 
Criminal Law and Criminology, 739 
Judicial Superintendent. 

“The Judicial Superintendent in China.”— 
12 Illinois Law Review, 


ry. 
“The Democracy of Justice—The Jury.”— 
11 Southwestern Law Review, 1 
Juvenile Offenders. 
- “Family Disintegration and the Delinquent 
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30y in the United States.”—8 Journal of Crim- 
inal Law and Criminology, 709 
Landlord and Tenant. 

“Liability of Householders for Injuries to 
Invitees.”—53 Canada Law Journal, 417. 
Law and Jurisprudence. 

“Law as a Cultural Study.”.—4 American 
Law School Review, 330. 

“The Schools of Jurisprudence.”—31 Har- 
vard Law Review, 373. 

Life Tenants. 

“Premiums and Discounts in Trust Ac- 
counts.”—3l1 Harvard Law Review, 447. 
Literary Property. 

“Qualified Rights of Addressee in Letters 
as Literary Property.”—86 Central Law Jour- 
nal, 1. 

Martial Law. 

“Some Aspects of Martial Law and Military 
Necessity.".—6 Kentucky Law Journal, 5. 
Master and Servant. 

“Employees Engaged in [Interstate Com- 
merce as Declared by the United States Su- 
preme Court.”—86 Central Law Journal, 3. 

“The Sherman Act.”—31 Harvard Law Re- 
view, 412. 

Practice and Procedure. 

“The Procedure in the Cour d’Assises of 
Paris.”—18 Columbia Law Review, 43. 

“Training Lawyers in Procedure.”—28 Am- 
erican Legal News, No. 12, p. 11. 

Railroads. 

“Why Railroads Demand Federal Incorpora- 
tion.”—6 Kentucky Law Journal, 25. 

Records and Recording Laws. 

“The Government Investigating the Tor- 
rens System.”—10 Lawyer and Banker, 387. 
Schools. 

“Education in Americanism.”—24 Case and 
Comment, 730. 

Statutes. 

“Has the Federal Criminal Code been Re- 

ealed.”—21 Law Notes, 186 

axes. 

“Critical Analysis and Effect of the ‘Excess 
Profits’ Tax.”—25 Trust Companies, 551. 

“Indirect Encroachment on Federal Author- 
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ity by the Taxing Powers of the States.”"— 
31 Harvard Law Review, 321. 

“Taxation in time of War.” 26 Trust Com- 
panies, 30. 
Trademark. 

“Protection of Descriptive Word or Phrase 
Used as Trademark.”—24 Case and Comment, 


714 
Treason. 

— Law of Treason.”—21 Law Notes, 
185. 

“Treason under the Constitution of the 
United States.”—12 Illinois Law Review, 381. 
Trial. 

“A Lawyer on the Jury.”—24 Case and Com- 
ment, 740. 

“Elimination of Improper Evidence.”—22 
Dickinson Law Review, 91. 

Uniform Legislation. 

“Progress in Uniform State Legislation.”— 
4 Iowa Law Bulletin, 13. 

War. 

“Conscientious Objectors and Pacifists.”—53 
Canada Law Journal, 402. 

“Constitutional Limitations on the War 
Power.”—6 California Law Review, 134. © 

“The Civilian and the War Power.”—2 Min- 
nesota Law Review, 110. 

“The ‘Trading with the Enemy’ Act.”—6 
Georgetown Law Journal, 4. 

“War Powers in the Constitution of the 
Commonwealth of Australia.”—18 Columbia 
Law Review, 1 

“War Powers under the Constitution.”—6 
Kentucky Law Journal, 8. 

Waters. 

“Mutual Water Companies in California.”— 
11 Southwestern Law Review, 12. 

Webster. 

“Daniel Webster—Our Country’s Greatest 
Lawyer.”—29 American Legal News, No. 1, 
p. 13 
Wills. 

“Some Advanced Probate Legislation.”—24 
Case and Comment, 725. 
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The Late Senator From Nevada 


Senator Francis Griffith Newlands, of 
Nevada, died of heart failure at his home 
in Washington after an illness of a few 
He was stricken while at work 
in his office at the Senate office building 
during the afternoon of December 24. 

For several weeks Senator Newlands, 


hours. 


working almost 
night and day on 
his preparations 
for an investiga- 
tion of war-time 
transportation 
problems, had been 
in a weakened 
state of health. He 
kept at his desk, 
however, and in 
spite of his sixty- 
nine years ap- 
peared alert and 
active. For many 
years Senator 
Newlands has been 
one of the authori- 
ties in Congress on 
railroad and wat- 
erway legislation. 
Besides being the 
author of various 
railroad bills, he 
sponsored the bill 
creating the Fed- 
eral Trade Com- 
mission and simi- 
lar measures. This 
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was his third six-year term in the Senate. 

As author of the Newlands Act, which 
has provided a plan of land improvement 
in the arid West by development of wa- 
terways, he also was well known. He 
had for a long time pressed legislation 
for expenditure of many millions of dol- 


lars for waterway 
and irrigation im- 
provements, re- 
cently witnessing 
part fruition of 
his hopes in the 
appointment of a 
special commission 
authorized by Con- 
gress for a compre- 
hensive study of 
American water- 
way development. 
He led the fight 
for the Adamson 
eight-hour law for 
the administration. 
When _bimetallism 
was an issue in the 
country, Mr. New- 
lands was one of 
its champions, and 
a leader among 
the Bryan silver 
forces. “A loss to 
the public service 
at any time,” ob- 
serves the Boston 
Transcript, ‘‘the 
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death of Senator Newlands is the lar- 
ger loss on account of its great un- 
timeliness. To him the Senate, and in a 
- sense the Congress and the country, were 
looking to whip into shape, if not to 
formulate in committee the railway legis- 
lation required by the war, and then to 
pilot through the Upper House the per- 
fected bill. After ten years as a rep- 
resentative from the state in the Union 
of smallest population, he proved himself 
in the Senate for the last fourteen years 
a public servant of the largest useful- 
ness. His experience there would have 
been capitalized to the advantage of all 
the parties at interest had he lived to 
identify himself with the legislation for 
the unification of railway control.” 

He “saw things in their broad rela- 
tions,” comments the New York Even- 
ing Post. Being an expert did not mean 
with him being one-eyed. He was ac- 
customed to master the task committed 
to him, and then to submit an able report 
upon it. Here lay the secret of the kind 
of leadership to which in his third term 
in the Senate he had attained. 

“Tt is not a kind that at once impresses 
itself upon the public,—nor, for that mat- 


NEW INTERSTATE COMMERCE 
COMMISSIONER. 


George W. Anderson, of Boston, re- 
cently appointed a member of the Inter- 
state Commerce Commission for the 
term ending in 1922, was, until his ap- 
pointment, United States District At- 
torney in Boston. He is well known, 
both for his activities as a Federal at- 
torney, and for his work while a member 
of the Massachusetts Public Service 
Commission. 

He was born in Acworth, New Hamp- 
shire, September 1, 1861, the son of Dav- 
id Campbell Anderson and Martha L. 
Anderson. He is a graduate of Cushing 
Academy, Ashburnham, Massachusetts, a 
graduate of Williams College in 1886, 
and a graduate of Boston University Law 
School in 1890, with the summa cum 
laude degree of Bachelor of Law. He 
has been practising law in Boston since 
1890. In 1911 and 1912 he was Demo- 
cratic candidate for state’s attorney gen- 
eral, and was appointed to the Massa- 
chusetts Public Service Commission in 
1913, but resigned to become United 
States District Attorney in 1914. 
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ter, upon House or Senate. A single 


speech may bring a Congressman more. 


glory outside of the House and more 
recognition within it than months of 
hard work. Ability to debate is more 
productive of promotion than oratorical 
displays. But the man who, without the 
faculty of expressing himself on the floor 
with special grace or force, yet knows 


how to wind his way to the realities of ° 


a question, has the judgment not to be 
deceived by this plausible error or that, 
and can be trusted to arrive in the end 
at a sound and practical conclusion. 
Such a man may work in the dark for 
some time before even the mass of his 
colleagues discover the value of what he 
is doing. To Senator Newlands came 
the reward of public applause, as well 
as the more restricted tribute of the con- 
fidence of his associates in the Senate 
chamber.” 

He was born in Natchez, Mississippi, 
in 1848. He studied for nearly three 
years in Yale University, and later in 
the law school of Columbia University. 
He was admitted to the bar in 1870, and 
went to San Francisco to practise. Lat- 
er he settled in Reno, Nevada. 
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HON. JOHN F. HYLAN 
Mayor of New York. 


New York city’s new mayor has taken 
up the work of his new position in a 
vigorous manner. At the time of his 
election, as is well known, he was serving 
as county judge of Kings county. Years 
of legal and judicial training have quali- 
fied him admirably for the successful 
discharge of the duties of the great office 
to which he has been called. 

The above illustration was taken on 
the first day of his four year’s term of 
office, and shows him getting down to 
the hard work he has mapped out. 

The temper of New York’s new exec- 
utive is disclosed by his prompt and 
unequivocal answer to one who, in speak- 





Copyright by Underwood & Underwood, N. Y. 
MAYOR HYLAN AT HIS DESK IN THE CITY HALL 


ing of the fuel shortage, declared to him 
that “there will be terrible riots if this 
sort of thing keeps up.” The Mayor’s 
reply was: “Don’t let us talk of riots. 
There won’t be any.” 

In a recent interview published in the 
New York Times the Mayor has ex- 
pressed his views on the management of 
the police department. He insists that 
complaints be attended to promptly and 
honestly. He observed: “We have 
heard so much talk about ‘organization,’ 
‘efficiency,’ and such things, that we 
were on the verge of forgetting the ob- 
ject of the whole business. Without 
prompt and vigorous action the police 
department is robbed of its chief value. 
If matters are to be referred here and 
there, transferred from one department 
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head to another, investigated, reinvesti- 
gated, pigeonholed, and exhumed, they 
end in being buried in just that way. 
I want a human police department, that 
acts the day, the hour, the minute com- 
plaints are made. 

“The old system of ‘merit marks must 
be abolished. Under this system a great 
volume of injustice to petty criminals 
and minor misdemeanants has been de- 
veloped. I had a large experience in 
such matters in the county court in 
Brooklyn, and I know just how tyranni- 
cal this method of advancement for the 
police may become. 

“Of course, this is all wrong. I have 
often said this, and I am more firm in it 
now than ever. In the court in Brook- 
lyn, where I formerly presided, by point- 
ing out the evil of this system to the 
grand juries and others, the charges of 
felony were reduced by over one fourth, 
and yet there was no increase in crime 


NEW YORK LAWYER WITH THE 
COLORS. 


Captain George Brokaw Compton, 
prominent as a New York lawyer, has 
been commissioned in the U. S. R. and 
assigned to the 153d Depot Brigade of 
the National Army at Camp Dix. Cap- 
tain Compton is a member of the war 
committee of the Lawyers Club of New 
York City and of the war committee of 
the bar of the city of New York. He 
resigned as chairman of the mayor’s 
committee on speakers and war informa- 
tion to enter the second officer’s train- 
ing camp at Plattsburg. Captain Comp- 
ton is a graduate of Columbia College 
and of Columbia Law School. At col- 
lege he was class valedictorian and was 
elected to Phi Beta Kappa. 
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or in the complaints of crime. Now, I 
propose to wipe out the inducement that 
exists in the police department for offi- 
cers first to make unnecessary arrests, 
and then to make the charge against the 
prisoner unduly severe. If advancement 
no longer depends on the number of ar- 
rests and the degree of the crimes appre- 
hended, there will be a distinct differ- 
ence. . 
“My idea is to hold the police depart- 
ment strictly accountable to the public 
for crimes and misdemeanors actually 
committed, but it must not become a bur- 
den to the people, a thing of oppression 
and terror, especially to the poor. ; 
“If you wish me to restate that the 
lid will stay on, I will do so. I don’t 
think any one has seen any evidence dur- 
ing my first four weeks that it will be off. 
There. will be absolutely no change in 
that respect in the future.” 


Copyright by Underwood & Underwood, N. Y. 
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HON. GEORGE P. LAWRENCE 


Former Representative from 
Massachusetts 


George Pelton Lawrence was a native 
son of Berkshire county, Massachusetts, 
where he always resided. He was a 
graduate of one of its academies, of 
Amherst College, in the class of 1880, 
was later admitted to the bar, and for 
nearly ten years was judge of the dis- 
trict court. He was a member of the 
Massachusetts Senate from 1895 to 1897, 
and during the sessions of 1896 and 1897 
he was the president of that body. He 
was elected to the Fifty-sixth Congress, 
and was continuously re-elected until 
he voluntarily retired at the close of the 
Sixty-second Congress. He served for 
many years upon the important com- 
mittee on rivers and harbors, having the 
position of ranking Republican member 
at the time of his retirement. He was 
also selected for the difficult task of aid- 
ing in the reconstruction of the rules in 
the Sixty-first Congress. 

“In private life,” stated his successor 
in Congress, Hon. Allen T. Treadway, 
“he was regarded as one of the sub- 
stantial citizens of our state; in public 
life his record was such a brilliant one 
that he was frequently considered as a 
probable gubernatorial candidate in 
Massachusetts. I cannot refrain from 
mentioning one incident indicative of 
his loyalty. An intimate friend met with 
business reverses, which brought on a 
nervous breakdown. Both he and Judge 
Lawrence were fond of tramping over 
our beautiful hills. For weeks he de- 
voted himself exclusively to restoring 
his friend to health by taking him on 
long tramps and preventing his further 
decline. 

“It is sometimes said that a strong 
character must make enemies, but this 
was not true of Mr. Lawrence. I have 
associated for years with people among 
whom he lived, and never heard a word 
of criticism of him as a man, as a states- 
man, or a public official. A person would 
be a misanthrope indeed who could find 
any reason to dislike George Lawrence. 

“He never failed to bring a smile to 
the faces of any friends among whom he 
was mingling or to any gathering where 
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he made a speech. He was, however, a 
man of strong convictions, and mingled 
with his jocular ways were invariably 
seriousness and good judgment. His 
jovial disposition could not better be il- 
lustrated than by the remark he made to 
me when I asked him, after I had been 
elected as his successor, why he was re- 
tiring from Congress. His reply was: 

“I want the people to say, “Why did 
you?’ instead of “Why don’t you?’ 

“Last summer he was designated as 
chairman of the local exemption board 
in the city of North Adams. The work 
of that board was a severe strain upon 
him in that he felt the conscientious duty 
of designating the young men who were 
to enter the military service of our coun- 
try from his own city. It was this serv- 
ice that permanently undermined his 
health. No man could have gone about 
this task with more feeling of respon- 
sibility and conscientious desire to per- 
form his duty than did Mr. Lawrence. He 
gave his life in serving his country. Po- 
sitions on the exemption boards are ones 
of patriotism, and as Mr. Lawrence lost 
his health and strength in that service 
he can be classed as one of those who 
have given their lives gladly in their 
country’s cause and the patriotic call of 
duty. I last saw him as the first troops 
went to the cantonment, and, together 
with all his friends present noticed that 
he was broken in health and was in need 
of a change of scene. He died in New 
York city on November 21 last.” 


Death of Dr. Crothers. 


As the result of a cold contracted dur- 
ing the recent zero weather, Dr. Thomas 
D. Crothers, famed as an expert in the 
care of diseases caused by inebriety and 
drugs, died at the Walnut Park Hospital, 
Hartford, Connecticut, on January 13. 

Dr. Crothers was a native of New York 
state, where he was born in 1842. He 
was graduated from the Albany Medical 
College in 1865 and later became a fac- 
ulty member of the institution. He left 
Albany to become assistant superintend- 
ent and physician at the New York State 
Hospital at Binghamton. He came to 
Hartford in 1878. Since 1875 Dr. Cro- 
thers has been secretary of the Associa- 
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tion for the Study and Care of Inebri- 
ates, and he was also editor of the Jour- 
nal of Inebriety. . 

Our readers will recall valuable ar- 
ticles on medico-legal subjects which Dr. 
Crothers contributed to the columns of 
CasE AND COMMENT. 


HON. DAVID KEMPER WATSON 
Codifier of the Federal Constitution. 


The death of Honorable David Kemp- 
er Watson, of Columbus, Ohio, was an- 
nounced in the House of Representatives 
some weeks since by Honorable Clement 
Brumbaugh, who said: 

“Mr. Watson was for years a promi- 
nent, respected, and leading citizen of his 
city and state. He was a man of great 
industry, ability, and genial personality. 
He was a great lawyer, and his wide 
learning and high character won for him 
many positions of public trust, all of 
which he filled with fidelity and honor. 
He was former United States attorney 
for the southern district of Ohio, attor- 
ney general for the state of Ohio, and a 
member of Congress. 

“By appointment by his _ personal 
friend, President McKinley, he wrote an 
exhaustive treatise and made an exhaus- 
tive codification of the Federal Consti- 
tution, a work of such value and merit 
that it will always stand as a monument 
to his legal scholarship and ability. 

“He was a manly man, a useful citizen, 
and a Christian gentleman. I shall ask 
the clerk to read an editorial which ap- 
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peared in the Ohio State Journal, which 
I adopt as my estimate of him and trib- 
ute to him: 

“*The death of David Kemper Wat- 
son takes from our community a prom- 
inent and respected citizen. He was a 
man of learning and high character, and 
had enjoyed many positions of trust,— 
all of which he filled with honor and 
ability. All who knew him will grieve 
that he has left us, and will preserve all 
their lives a gentle memory of him. He 
was a great lawyer and wrote an exhaus- 
tive treatise on the Federal Constitution, 
which is regarded as an authority in all 
the courts, and which will always stand 
as a monument to his memory. He was 
a most interesting companion. His views 
and sentiments were of a high order and 
his influence always for the good. Long 


will old friends mourn that he has gone 
from among us. 

The following beautiful poem written 
by Mr. Watson shows his high moral 
character and firm religious convictions : 
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LIFT ME, YE GLORIOUS STARS. 


Lift me, ye glorious stars, 

Beside yourselves, 

That I may live and grow and die 
Above the baseness of the world. 


Lift me, ye glorious stars, 

Beside yourselves, 

That I may know my soul 

And feel its ever-widening growth. 


Lift me, ye glorious stars, 

Beside yourselves, 

And tell me where is God, 

For I would know and then obey His word. 








